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For the petitioner.

The Court :- Affidavit of service filed in Court be taken on record.

In this application under Section 11[6] of the Arbitration and

Conciliation Act, 1996, the petitioner seeks appointment of an arbitrator.

Learned Advocate appearing for the petitioner submits that, the

parties entered into a deed of lease dated March 19, 2019 in respect of an

immovable property. The parties also entered into an agreement for fitment

charges dated March 19, 2019. He submits that, the present application be

limited to the deed of lease dated March 19, 2019.

Learned Advocate appearing for the petitioner submits that, the

petitioner invoked the arbitration clause contained in the deed of lease dated

March 19, 2019 consequent upon dispute arising between the parties. By the

letter dated September 24, 2020 the respondent did not agree to the nominated
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of the arbitrator of the petitioner. He submits that, the present application was

served upon the respondent.

Despite service none appears for the respondent.

The parties entered into a deed of lease dated March 19, 2019. Such

deed of lease contains an arbitration clause which is as follows:-

*** *** **** **** **

9. This Agreement is deemed to be made under and shall be

construed according to the laws of India. If any dispute or

difference arises between Lessor and the Lessee during the

period of lease or after the expiry of the said lease then the

same shall be referred to Sole Arbitrator if both the parties to

this lease shall agree, failing which the same shall be referred to

Arbitration in accordance with the provisions of the Indian

Arbitration and Conciliation Act of 1996 for the time being

inforce provided however it is made clear that the court of

Kolkata alone shall have exclusive jurisdiction to determine the

same. Provided however it is made clear that pendency of any

dispute shall not entitle the Lessee to withhold the rent and

other charge.

***   *** ****    **** **

Disputes and differences arose between the parties with regard to the

deed of lease. The petitioner by a letter dated September 24, 2020 referred such

dispute to arbitration. The respondent did not agree to the appointed arbitrator.
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In such circumstances, since there subsists disputes between the

parties and the claim of the petitioner cannot be said to be barred by limitation,

it would be appropriate to refer the disputes to arbitration.

In such circumstances, Mr Justice Pratap Kumar Ray (Retired) is

appointed as Arbitrator in terms of clause 9 of the deed of lease dated March 19,

2019.  The learned Arbitrator is at liberty to fix his remuneration to be shared by

the parties equally. The parties will bear their costs and expenses of the

arbitration in equal share.

The parties are at liberty to inform the Arbitrator of this order.

Learned Advocate appearing for the petitioner submits that, liberty

may be granted to the petitioner so far as the other agreement is concerned.

Since the petitioner limits the prayer to the deed of lease, it would be

open to the petitioner to pursue its remedies with regard to the agreement for

fitment charges in accordance with law before the appropriate forum.

AP No. 5 of 2021 is disposed of accordingly.

                                (DEBANGSU BASAK, J.)

snn.


