3 07-07-2021

IN THE HIGH COURT OF JUDICATURE AT PATNA
Civil Writ Jurisdiction Case No. 18576 of 2019

Rawatsons Engineers Private Limited, 7C, Manisquare, 164/1, Maniktala,
Main Road, Kolkata through its Power of Attorney Holder, Manas Rawat,
aged about 39 years, Male, son of Damru Dhar Rawat, resident of CB-54,
Salat Lake, Tank-2, Sector-1, Bidhannagar, North 24 Pargana, P.S.
Bidhannagar, District- 24 Pargana, West Bengal.

...... Petitioner/s
Versus

1. The East Central Railway, Hajipur through its General Manager,

2. The Divisional Railway Manager, East Central Railway, Dhanbad.

3. The Deputy Chief Engineer (Bridge/Line), East Central Railway, Hajipur.
4. The Executive Engineer (Bridge/Line), East Central Railway, Dhanbad.

5. The Financial Advisor-cum- Chief Accountant Officer, East Central

Railway, Hazipur.

6. The State Bank of India, Kolkata- LHO), Trade Finance CPC, Samridhi
Bhawan, Block-A, 7" Floor No. 1, Strand Road, Kolkata, West Bengal.

...... Respondent/s
Appearance :
For the Petitioner/s Mr. Rajiv Kumar Verma, Sr. Adv.
Mr. Prashant Kumar, Adv.
For the Respondent/s : Mr. Siddhartha Prasad, Adv.

CORAM: HONOURABLE MR. JUSTICE MOHIT KUMAR SHAH
ORAL ORDER

The present petition has been taken up for
consideration through the mode of Video conferencing in view
of the prevailing situation on account of COVID 19 Pandemic,

requiring soci¢ "



The present writ petition has been filed for quashing
the letters dated 12.04.2019 issued by the Executive Engineer/
BRL/ Dhanbad whereby and whereunder the contract of the
petitioner has been terminated. The petitioner has also prayed
for other ancillary reliefs including issuance of directions to the
respondent authorities to refund the earnest money deposit and

the Bank guarantee encashed by the respondents.

I have heard Shri Rajiv Kumar Verma, the learned
Senior counsel appearing for the petitioner, assisted by Shri
Prasant Sinha, Advocate as also the learned counsel for the

respondents Shri. Siddhartha Prasad, Advocate.

The learned counsel for the respondents, at the very
outset, has raised a preliminary objection regarding the
maintainability of the present writ petition in view of Clause-63
and clause-64 of the General Conditions of Contract, which are

being quoted herein below:-

“63. Reconciliation of disputes: All disputes and
differences of any kind whatsoever arising out of or
in connection with the contract, whether during the
progress of the work or after its completion and
whether before or after the determination of the
contract, shall be referred by the Contractor to the

"( ~a ©og. or "Divisional Railway Manager"
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through “Notice of Dispute” provided that no such
notice shall be served later than 30 days after the
date of issue of Completion Certificate by the
Engineer. Chief Engineer or Divisional Railway
Manager shall, within 30 days after receipt of the
Contractor’s “Notice of Dispute”, notify the name
of conciliator(s) to the Contractor. The
Conciliator(s) shall assist the parties to reach an
amicable settlement in an independent and
impartial manner within the terms of contract. If
the parties reach agreement on a settlement of the
dispute, they shall draw up and sign a written
settlement agreement duly signed by Engineer In-
charge, Contractor and conciliator(s). When the
parties sign the settlement agreement, it shall be
final and binding on the parties. The parties shall
not initiate, during the conciliation proceedings,
any arbitral or judicial proceedings in respect of a
dispute that is the subject matter of the conciliation
proceedings. The conciliation proceedings shall be
terminated as per Section 76 of ‘The Arbitration

and Conciliation Act, 1996.

63.1 Matters Finally Determined by the Railway:
All disputes and differences of any kind whatsoever
arising out of or in connection with the contract,
whether during the progress of the work or after its
completion and whether before or after the
determination of the contract, shall be referred by
th~ “~mt=moto- 4~ the GM and the GM shall, within
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representation, make and notify decisions on all
matters referred to by the Contractor in writing
provided that matters for which provision has been
made in Clauses 8, 18, 22(5), 39, 43(2), 45(a), 55,
55-A(5), 57, 57A,61(1), 61(2) and 62(1) of
Standard General Conditions of Contract or in any
Clause (stated as excepted matter) of the Special
Conditions of the Contract, shall be deemed as
‘excepted matters’ (matters not arbitrable) and
decisions of the Railway authority, thereon shall be
final and binding on the Contractor; provided
further that ‘excepted matters’ shall stand
specifically excluded from the purview of the

Arbitration Clause.

64.(1)(1): In the event of any dispute or difference
between the parties hereto as to the construction or
operation of this contract, or the respective rights
and liabilities of the parties on any matter in
question, dispute or difference on any account or as
to the withholding by the Railway of any certificate
to which the Contractor may claim to be entitled to,
or if the Railway fails to make a decision within
120 days, then and in any such case, but except in
any of the “excepted matters” referred to in Clause
63.1 of these Conditions, the Contractor, after 120
days but within 180 days of his presenting his final
claim on disputed matters shall demand in writing

that the dispute or difference be referred to
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64.(1)(ii)(a): The demand for arbitration shall
specify the matters which are in question, or
subject of the dispute or difference as also the
amount of claim item-wise. Only such dispute or
difference, in respect of which the demand has been
made, together with counter claims or set off, given
by the Railway, shall be referred to arbitration and

other matters shall not be included in the reference.

64.(1)(i1)(b): The parties may waive off the
applicability of Sub-Section 12(5) of Arbitration
and Conciliation (Amendment) Act 2015, if they
agree for such waiver in writing, after dispute
having arisen between them, in the format given

under Annexure XV of these conditions.

64.(1)(ii1)(a): The Arbitration proceedings shall be
assumed to have commenced from the day, a
written and valid demand for arbitration is received

by the Railway.

64.(1)(i11)(b): The claimant shall submit his claims
stating the facts supporting the claims alongwith all
the relevant documents and the relief or remedy
sought against each claim within a period of 30
days from the date of appointment of the Arbitral

Tribunal.

64.(1)(ii1)(c): The Railway shall submit its defence
statement and counter claim(s), if any, within a
period of 60 days of receipt of copy of claims from

T «® "@a-  otherwise extension has been
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granted by Tribunal.

64.(1)(i11)(d): Place of Arbitration: The place of
arbitration would be within the geographical limits
of the Division of the Railway where the cause of
action arose or the Headquarters of the concerned
Railway or any other place with the written consent

of both the parties.

64.(1)(iv): No new claim shall be added during
proceedings by either party. However, a party may
amend or supplement the original claim or defense
thereof during the course of arbitration proceedings
subject to acceptance by Tribunal having due

regard to the delay in making it.

64.(1)(v): If the Contractor(s) does/do not prefer
his/their specific and final claims in writing, within
a period of 90 days of receiving the intimation from
the Railways that the final bill is ready for
payment, he/they will be deemed to have waived
his/their claim(s) and the Railway shall be
discharged and released of all liabilities under the

contract in respect of these claims.

64.(2): Obligation During Pendency of Arbitration:
Work under the contract shall, unless otherwise
directed by the Engineer, continue during the

arbitration proceedings, and no

payment due or payable by the Railway shall be

wthaldaa oo nt of such proceedings, provided,
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consider and decide whether or not such work

should continue during arbitration proceedings.
64.(3) : Appointment of Arbitrator:

64.(3)(a) : Appointment of Arbitrator where
applicability of section 12 (5) of Arbitration and

Conciliation Act has been waived off:

64.(3)(a)(1): In cases where the total value of all
claims in question added together does not exceed
X 1,00,00,000/- (Rupees One Crore), the Arbitral
Tribunal shall consist of a Sole Arbitrator who shall
be a Gazetted Officer of Railway not below Junior
Administrative Grade, nominated by the General
Manager. The sole arbitrator shall be appointed
within 60 days from the day when a written and
valid demand for arbitration is received by General

Manager.

64.(3)(a)(il): In cases not covered by the Clause
64(3)(a)(1), the Arbitral Tribunal shall consist of a
panel of three Gazetted Railway Officers not below
Junior Administrative Grade or 2 Railway Gazetted
Officers not below Junior Administrative Grade
and a retired Railway Officer, retired not below the
rank of Senior Administrative Grade Officer, as the
arbitrators. For this purpose, the Railway will send
a panel of at least four (4) names of Gazetted
Railway Officers of one or more departments of the
Railway which may also include the name(s) of
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Railway Arbitrator to the Contractor within 60 days
from the day when a written and valid demand for
arbitration 1s received by the General Manager.
Contractor will be asked to suggest to General
Manager at least 2 names out of the panel for
appointment as Contractor’s nominee within 30
days from the date of dispatch of the request by
Railway. The General Manager shall appoint at
least one out of them as the Contractor’s nominee
and will, also simultaneously appoint the balance
number of arbitrators either from the panel or from
outside the panel, duly indicating the ‘presiding
arbitrator’ from amongst the 3 arbitrators so
appointed. General Manager shall complete this
exercise of appointing the Arbitral Tribunal within
30 days from the receipt of the names of
Contractor’s nominees. While nominating the
arbitrators, it will be necessary to ensure that one of
them is from the Accounts Department. An officer
of Selection Grade of the Accounts Department
shall be considered of equal status to the officers in
Senior Administrative Grade of other departments
of the Railway for the purpose of appointment of

arbitrator.

64.3.(a).iii: The serving railway officer working in
arbitral tribunal in the ongoing arbitration cases as
per clause 64.(3)(a)(i) and clause 64.(3)(a)(i1)
above, can continue as arbitrator in the tribunal

ev~— 2fsalic ~~+-ement.
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64.(3)(b): Appointment of Arbitrator where
applicability of Section 12 (5) of Arbitration and

Conciliation Act has not been waived off:

(1) In cases where the total value of all claims in
question added together does not exceed X
50,00,000/- (Rupees Fifty Lakh), the Arbitral
Tribunal shall consist of a Retired Railway Officer,
retired not below the rank of Senior Administrative
Grade Officer, as the arbitrator. For this purpose,
the Railway will send a panel of at least four (4)
names of retired Railway Officer(s) empanelled to
work as Railway Arbitrator duly indicating their
retirement dates to the Contractor within 60 days
from the day when a written and valid demand for
arbitration is received by the General Manager.
Contractor will be asked to suggest to General
Manager at least 2 names out of the panel for
appointment as arbitrator within 30 days from the
date of dispatch of the request by Railway. The
General Manager shall appoint at least one out of

them as the arbitrator.

(i1) In cases where the total value of all claims in
question added together exceed X 50,00,000/-
(Rupees Fifty Lakh), the Arbitral Tribunal shall
consist of a Panel of three (3) retired Railway
Officer, retired not below the rank of Senior
Administrative Grade Officer, as the arbitrators.
For this purpose, the Railway will send a panel of
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empanelled to work as Railway Arbitrator duly
indicating their retirement date to the Contractor
within 60 days from the day when a written and
valid demand for arbitration is received by the
General Manager. Contractor will be asked to
suggest to General Manager at least 2 names out of
the panel for appointment as Contractor’s nominee
within 30 days from the date of dispatch of the
request by Railway. The General Manager shall
appoint at least one out of them as the Contractor’s
nominee and will, also simultaneously appoint the
balance number of arbitrators either from the panel
or from outside the panel, duly indicating the
‘Presiding  Arbitrator’ from amongst the 3
arbitrators so appointed. General Manager shall
complete this exercise of appointing the Arbitral
Tribunal within 30 days from the receipt of the
names of Contractor’s nominees. While nominating
the arbitrators, it will be necessary to ensure that
one of them has served in the Accounts

Department.

64.(3)(c)(1): If one or more of the arbitrators
appointed as above refuses to act as arbitrator,
withdraws from his office as arbitrator, or vacates
his/their office/offices or is/are unable or unwilling
to perform his functions as arbitrator for any reason
whatsoever or dies or in the opinion of the General
Manager fails to act without undue delay, the

G T ger shall appoint new

a1 rs to act in his/their place in the



same manner in  which the  earlier
arbitrator/arbitrators had been appointed. Such re-
constituted Tribunal may, at its discretion, proceed
with the reference from the stage at which it was

left by the previous arbitrator (s).

64.(3) (¢) (11): (a) The Arbitral Tribunal shall have
power to call for such evidence by way of affidavits
or otherwise as the Arbitral Tribunal shall think
proper, and it shall be the duty of the parties hereto
to do or cause to be done all such things as may be
necessary to enable the Arbitral Tribunal to make
the award without any delay. The proceedings shall
normally be conducted on the basis of documents

and written statements.

(b) Before proceeding into the merits of any
dispute, the Arbitral Tribunal shall first decide and
pass its orders over any plea submitted/objections
raised by any party, if any, regarding appointment
of Arbitral Tribunal, wvalidity of arbitration
agreement, jurisdiction and scope of the Tribunal to
deal with the dispute (s) submitted to arbitration,
applicability of time ‘limitation’ to any dispute, any
violation of agreed procedure regarding conduct of
the arbitral proceedings or plea for interim
measures of protection and record its orders in day
to day proceedings. A copy of the proceedings duly
signed by all the members of tribunal should be
provided to both the parties.
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64.3(c)(ii1): (1) Qualification of Arbitrator (s):

(a) Serving Gazetted Railway Officers of not
below JA Grade level.

(b) Retired Railway Officers not below SA Grade

level, one year after his date of retirement.

(c) Age of arbitrator at the time of appointment
shall be below 70 years.

(i) An arbitrator may be appointed
notwithstanding the total number of arbitration

cases in which he has been appointed in the past.

(111) While appointing arbitrator(s) under Sub-
Clause 64.(3)(a)(1), 64.(3)(a)(i1), 64.(3)(b)(1) & 64.
(3)(b)(i1) above, due care shall be taken that he/they
1s/are not the one/those who had an opportunity to
deal with the matters to which the contract relates
or who in the course of his/their duties as Railway
servant(s) expressed views on all or any of the
matters under dispute or differences. A certification
to this effect as per annexure- XVI shall be taken
from Arbitrators also. The proceedings of the
Arbitral tribunal or the award made by such
Tribunal will, however, not be invalid merely for
the reason that one or more arbitrator had, in the
course of his service, opportunity to deal with the
matters to which the contract relates or who in the
course of his/their duties expressed views on all or

ar-r ~f+h~ -~ ynder dispute.
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64.(3)(d)(1): The arbitral award shall state item
wise, the sum and reasons upon which it is based.
The analysis and reasons shall be detailed enough

so that the award could be inferred therefrom.

64.(3)(d)(i1): A party may apply for corrections of
any computational errors, any typographical or
clerical errors or any other error of similar nature
occurring in the award of a Tribunal and
interpretation of a specific point of award to

Tribunal within 60 days of receipt of the award.

64.(3)(d)(i11): A party may apply to Tribunal within
60 days of receipt of award to make an additional
award as to claims presented in the arbitral

proceedings but omitted from the arbitral award.

64.(4): In case of the Tribunal, comprising of three
members, any ruling on award shall be made by a
majority of members of Tribunal. In the absence of
such a majority, the views of the Presiding

Arbitrator shall prevail.

64.(5): Where the arbitral award is for the payment
of money, no interest shall be payable on whole or
any part of the money for any period till the date on

which the award 1s made.

64. (6): The cost of arbitration shall be borne by
the respective parties. The cost shall inter-alia
include fee of the arbitrator(s), as per the rates fixed

b Pl Doe-q from time to time and the fee
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parties sign an agreement in the format given at
Annexure XV to these condition after/ while
referring these disputes to Arbitration. Further, the
fee payable to the arbitrator(s) would be governed
by the instructions issued on the subject by Railway
Board from time to time irrespective of the fact
whether the arbitrator(s) is/are appointed by the
Railway Administration or by the court of law
unless specifically directed by Hon’ble court

otherwise on the matter.

64.(7) Subject to the provisions of the aforesaid
Arbitration and Conciliation Act 1996 and the rules
thereunder and relevant para of General Conditions
of Contract (GCC) and any statutory modifications
thereof shall apply to the appointment of arbitrators

and arbitration proceedings under this Clause.”

At this juncture, the learned Senior counsel for the
petitioner submits that the petitioner would be invoking the
arbitration clause, hence the matter be disposed of with liberty

to the petitioner to do the needful in this regard.

Accordingly, the present writ petition stands disposed
of as not pressed, however, with liberty to the petitioner to
invoke the aforesaid arbitration clause of the General Conditions

of Contract.



(Mohit Kumar Shah, J)
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