IN THE HIGH COURT OF JUDICATURE AT PATNA
Civil Writ Jurisdiction Case No0.16008 of 2021

Pankaj Kumar, Son of Sunil Kumar Chaudhary, Resident of P.O. Ghorghut
Mal, P.S. Sultanganj, District- Bhagalpur through its authorized representative
namely Shri Vikas Saraf, male, aged about 41 years, Son of Late Bijay

Agrawal, Resident of Bekapur, Shivaji Chowk, Munger- 811201

...... Petitioner/s

Versus

The State of Bihar through the Principal Secretary cum Commissioner,

Department of State Taxes, Government of Bihar, Patna.

The Assistant Commissioner of State Taxes, Bhagalpur Circle, Bhagalpur,

(August- 2019).

...... Respondent/s
Appearance :
For the Petitioner/s : Mr.Gautam Kumar Kejriwal, Advocate
For the Respondent/s  : Mr.Vivek Prasad, P-7

CORAM: HONOURABLE THE CHIEF JUSTICE
and
HONOURABLE MR. JUSTICE S. KUMAR
ORAL JUDGMENT
(Per: HONOURABLE THE CHIEF JUSTICE)

Date : 16-09-2021

The petitioner has prayed for the following relief/s :-
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g1 For isswance of g writ in the natire of certioran for guashing of te
#x pane-order of sssessmen doged 21, 102009 and o summary of
ofder i e G511 DR — 07 catedd 23002019 patscd and issued
b ihe respomient number 2 under section 62 of the Bihor Goods
And Services Tax A 2017 (hersinatter reforeed 1ogs the Bilhor aet
201 T for shok

h) For woldimp and & declamion tha onee the petitinner s fiked
remm in form G5 T B — 58 for the maonth of Auguas 2009 and g
the admitted tx, the impugned onder of gssesamént mode amier
section B of the Bihar act 2017 and dermand of tux ane interest on
the basia thereal foses i exivience o the tax Babifity for the same
period his already boen discharged by the petitioner;

¢4 For turther holding and o declammbon o once the petitioner has
already discharps the o Hshility foe the month of Ao 200 by
filing o valid retum aleng with lete fine, the respondent numies 2
cauimt enforee and exscte the impugned onder of mesesmmen as
gy seehy petion woukd comatitute o case of double lsxation for &
prrthenlar period which s impermissible in lay,

&1 For hedding nncd & declarmtion Bt e seatuosry retuen e forem GRS TR
3H filed by the petiliones tor the month of August 2019 8 walid and
ghe declanion made thersin by the petitioner holds primesy over
dhe fpures determaned by the respondent number 2 b beoms ol the
bt judgement pssessment made undsr section 62 (1) of the Bihar
act 201 T,

el For herther holding snd o declorstpon that sectien 16 (2, §6 (4], 39
remd with sectbom 46 and 47 of the acy perent g of o menthly
retum wfter due dote and mports &1 chorncterisibes of o remwm walid
and scceplable in e of lavw;

I For firther lbelding o dechimtion thet the mature of jurisdctson
combermed under section 62 (1) of the act o moke o best judgensent
pemessnsent of o oassesves hpving, defonled in filing & momthiy
repirrn i pot pennl Bn ostere rather Gt i85 0 discretionary poasoer
exsrciseable to (1l up the gop in the reconds maintained o the sale
pairchase tamover, tex lobiliny sdmited and poed amif opur mx
cresbit fo which mn asssisee may be entitled to for a particelsr month
wnd thersfore omee o valid netame i Tled By the ssscssee even afier
dise dote b with due compliones. of section 470t the act. the bost
Judgemen Bssessmenl meade umdber s2ction G2 (16 shall have o be

recalled amd e return =0 fled would be required 1o e considensd

by the assessing authority;

Cog
] s
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The instant petition has been filed for quashing of the
order dated 21.10.2019 passed by the Respondent No. 2 namely
Assistant Commissioner of State Taxes, Bhagalpur Circle,
Bhagalpur, in GSTIN-10BNHPK6415J127 and Summary of Order
dated 23.10.2019 in Reference No. ZA101019003846X. Both the
orders were ex parte in nature.

Learned counsel for the Revenue, states that he has no
objection if the matter is remanded to the Assessing Authority for
deciding the case afresh. Also, the case shall be decided on merits.
Also, during pendency of the case, no coercive steps shall be taken
against the petitioner.

Statement accepted and taken on record.

However, having heard learned counsel for the parties as
also perused the record made available, we are of the considered
view that this Court, notwithstanding the statutory remedy, is not

precluded from interfering where, ex facie, we form an opinion that
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the order is bad in law. This we say so, for two reasons- (a)
violation of principles of natural justice, i.e. Fair opportunity of
hearing. No sufficient time was afforded to the petitioner to
represent his case; (b) order passed ex parte in nature, does not
assign any sufficient reasons even decipherable from the record, as
to how the officer could determine the amount due and payable by
the assessee. The order, ex parte in nature, passed in violation of the
principles of natural justice, entails civil consequences. As such, on
this short ground alone, we dispose of the present writ petition in
the following mutually agreeable terms:
(a) We quash and set aside the impugned order dated
21.10.2019 passed by the Respondent No. 2 namely Assistant
Commissioner of State Taxes, Bhagalpur Circle, Bhagalpur, in
GSTIN-10BNHPK6415J1Z7 and Summary of Order dated
23.10.2019 in Reference No. ZA101019003846X;

(b) The petitioner undertakes to deposit ten per cent
of the amount of the demand raised before the Assessing
Officer. This shall be done within four weeks.

(c) This deposit shall be without prejudice to the
respective rights and contention of the parties and subject to
the order passed by the Assessing Officer. However, if it is

ultimately found that the petitioner’s deposit is in excess,
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the same shall be refunded within two months from the date
of passing of the order;

(d) We also direct for de-freezing/de-attaching of the
bank account(s) of the writ-petitioner, if attached in reference
to the proceedings, subject matter of present petition. This
shall be done immediately.

(e) Petitioner undertakes to appear before the
Assessing Authority on 28" of October, 2021 at 10:30 A.M., if
possible through digital mode;

(f) The Assessing Authority shall decide the case on
merits after complying with the principles of natural justice;

(g) Opportunity of hearing shall be afforded to the
parties to place on record all essential documents and
materials, if so required and desired;

(h) During pendency of the case, no coercive steps
shall be taken against the petitioner.

(1) The Assessing Authority shall pass a fresh order
only after affording adequate opportunity to all concerned,
including the writ petitioner;

(j) Petitioner through learned counsel undertakes to
fully cooperate in such proceedings and not take

unnecessary adjournment;
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(k) The Assessing Authority shall decide the case on
merits expeditiously, preferably within a period of two
months from the date of appearance of the petitioner;

(1) The Assessing Authority shall pass a speaking
order assigning reasons, copy whereof shall be supplied to
the parties;

(m) Liberty reserved to the petitioner to challenge
the order, if required and desired,

(n) Equally, liberty reserved to the parties to take
recourse to such other remedies as are otherwise available
in accordance with law;

(o) We are hopeful that as and when petitioner takes
recourse to such remedies, before the appropriate forum,
the same shall be dealt with, in accordance with law, with a
reasonable dispatch;

(p) We have not expressed any opinion on merits
and all issues are left open;

(q) If possible, proceedings during the time of
current Pandemic [Covid-19] be conducted through digital
mode;

The instant petition sands disposed of in the aforesaid

terms.
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Interlocutory Application(s), if any, also stands
disposed of.

Learned counsel for the respondents undertakes to

communicate the order to the appropriate authority through

electronic mode.

(Sanjay Karol, CJ)
( S. Kumar, J)
Ashwini/Sujit/
AFR/NAFR
CAV DATE
Uploading Date 17.09.2021
Transmission Date




