IN THE HIGH COURT OF JUDICATURE AT PATNA
Civil Writ Jurisdiction Case No. 8912 of 2021

Vi/s Pramod Khad Bhapdar a proprieteeship concern having its place o

hushvess ot Geursksbing, Sawoshi Maazo Path, Ssasaram, Bohtes E2115
theough its proprietar namely Promod Kumar Singk male apged about 5 fyeary
son of Bal Keshwar Sineh, wesident ol G aksling. Santoshi Mo Dotk
Sasarooy, Robtse — 82115 AR I 1 (1 )

L

| The Union OF Tndia through the Secretary, Mindstry of Finonce, government
af Indiz g New Delil

4 The Prmeioal Chief Commissicner OF Coatral GET end CX, central rewvenis
building, Barchand Patel Path. Patna.

3. The Stote of Bihar through the Principal Seerstary com | OSSO0 e,
Denartment ol State Taxes, Government of Bibaz, Patna,

4. The Aseistznr - Commtssioner of Staie- Taxes: Sasaram Clicle, Sasaram:

[ March 24111

code il s Bipspondents

Appearance :

For the Petitioner/s : Mr. Gautam Kumar Kejriwal, Advocate
Mr. Atal Bihari Pandey, Advocate
Mr. Alok Kumar Jha, Advocate

For the Respondent/s Dr. K.N. Singh, ASG
Mr. Vikash Kumar, S.C. 11

CORAM: HONOURABLE THE CHIEF JUSTICE
and
HONOURABLE MR. JUSTICE S. KUMAR
ORAL JUDGMENT
(Per: HONOURABLE THE CHIEF JUSTICE)

(The proceedings of the Court are being conducted by Hon’ble the Chief
Justice/  Hon’ble Judges through Video Conferencing from their
residential offices/residences. Also, the Advocates and the Staffs joined
the proceedings through Video Conferencing from their
residences/offices.)

Date : 08-06-2021
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Learned counsel for the parties desire the matter be
taken up today.

Petitioner has prayed for the following relief(s):

w) For holding und o declistion thii the peovision of  Liw
incorpormted  drder section 1604) of the Ceémiral Goods Amd
Services Tax Act 7017 (erelnafber seferred 10 s the central set
far ghort) ag wiell sz Bikar Oeods And Services Tax Act 2017
ihereinnfier referred to os the swe et for shon) is ultra vires the
provisions of arficle 265 of the Constitution of Tndis;

b For issuance of a cansequentinl weit fn the nstuse ol a declamtion
striking down the providion of law incorporated under seetion

164} of both the central amd stale act

¢) For holding and a delarntion that the enditlement to the bepefli
of input tax eredit @ subject 1o fullibment of the conditions
prescribed under gection 16.02) alone snd @ cannon be subjecisd
o firther riders of eligibiliy conditions in terms of section. 16
4} of bath the said ncts;

d) For further halding and n declamtion that the provision of law
preseribed under ssction 16 (4) of both the central and state el
violstes and defests fhee very concept of indirect tasation which
15 e Tosanadatson of both the laws!

o] Far foribver holding and o declamiion that the provision of law
preseribed under section 16 (4) of both the cenral and stie o
hias o direct consequence of mibjecting the faxable person under
the said centrnl and state act o direct taxation which in other
words is o ta charged on the income of a person and as such isa
camplele departure from the very spint, theme and ohject of buil
the laws legislated by the Porflament and the competent

begmskatures;

s g
% Ll



Patna High Court CWJC No. §912 of 2021 dt. 08-06-2021

3/8

f) For funther holding and & declarssion that the provision of law

mcorporsted wnder section D6 (4] of both the central and suate ac

creates ¢ situstion of double tomtion of one  pamicular

trunsaction which is impermissible in terms of the provisions of

bisth the central and state act oe dooble taxation has not been

specifically prescribed anvwhers under both the legislad ons:

gh For further holding snd & declarntion that in absence of any

h

restriction upon filing of nfurmns for any part of the preceding
financial year even ofter the month of Sepiember of (e
follewing financial vear under the provislons of baity the centml
nnd stoee st flse denaal of input mx credit in erms of section 16
(4) of both the acts is ultra vires the meaning and puepose arsing
ot of conjoined reading of sectiom 39 read with section 47 resd
with section 49 {2 of the central ot

Or In the Altemative;

For helding and a declaration that the provision of law
incorporated under Section 16 {2} of both the central mnd wate act
s simply. directory and not mondatory and as such ony
inpdvertent failure or non-compliance of the requirenents of the
suid provision would oot defeat the entitienent of & person 1o
it b erefit comtemplated under the s

For holding and & decloration that the inpat tax credit being o
substantial right arsing eut of beneficial part of legislation under
kot the central and state act casmot be snotched for the sake of
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mere procedires as prescribed under section 16 (4) af bath the
s

For halding and o declomwiion thai the very nature of mput tax
credil as substantive rght cannot permit its extinetion: af whe
hands of procedural requirements. which i slways direciory m
malere and ot mandatony;

For issianee of 0 consequential writ or order or quashing of the
ex parte order dated 05032020 passed under section 73 of the
state act and also for quashing of the summary of order issued in
foer GST DRC - 07 dukad 05032020 3ss0ed by the respondait
. 4 LhE T3 of the Stre Act whersby and. where under the
inpert tax credit clrimed by the petitioner qua the taxable |'Jl:l'll1|:|.
of March 2019 hes been rejected and denied for masons of delay
in filing of the respective retums in terms of section |6 (4) of
bith the acty,

For further fsumnce of o direction or order restraining the
respondent number 4 from eking any coercive action for
recovery of the amount in demand from the petitioner during the
pendency of the present wiin application. or for o direction [or
refund of the pait or whole of the amount in case recoverad from

the petitioner (o exercise of powers iinder the provizions of both

ihe central and Biher oot during the pendency of the wril

application;

m} For grant of any other reliel or veliefs o which the petitioner is

found entithed in the facts and circumstances of this case.

During the course of submission, petitioner confined

his relief with respect to prayer clause ‘k’ and ‘I’, reserving

liberty to press the other prayers, on the same and subsequent
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cause of action, if so required, in an appropriate proceedings.

It is brought to our notice that post passing of the
impugned order dated 5™ of March, 2020, petitioner’s bank
account(s) also stands attached.

According to the Revenue, petitioner has an equally
alternative efficacious remedy of filing an appeal under the
provisions of the Bihar Goods and Services Tax Act, 2017.

However, having heard learned counsel for the parties
as also perused the record made available, we are of the
considered view that this Court, notwithstanding the statutory
remedy, is not precluded from interfering where, ex facie, we
form an opinion that the order is bad in law. This we say so,
for two reasons- (a) violation of principles of natural justice,
1.e. Fair opportunity of hearing. No sufficient time was
afforded to the petitioner to represent his case; (b) order passed
ex parte in nature, does not assign any sufficient reasons even
decipherable from the record, as to how the officer could
determine the amount due and payable by the assessee. The
order, ex parte in nature, passed in violation of the principles
of natural justice, entails civil consequences. As such, on this
short ground alone, we dispose of the present writ petition in

the following mutually agreeable terms:
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(a) We quash and set aside the impugned order dated
5™ of March, 2020 passed by Respondent No. 4, namely the
Assistant Commissioner of State Taxes, Sasaram Circle,
Sasaram in Reference No. ZA1003200055531 [GSTIN No.
10AOCPS4190K2ZW] under Section 73 of the State Act and
summary of order issued in form GST DRC-07 dated
05.03.2020 under Section 73 of the State Act;

(b) We accept the statement of the petitioner that 10
per cent of the total amount, being condition prerequisite for
hearing of the appeal, already stands deposited;

(c) Further the petitioner undertakes to additionally
deposit ten per cent of the amount of the demand raised
before the Assessing Officer. This shall be done within four
weeks.

(d) This deposit shall be without prejudice to the
respective rights and contention of the parties and subject to
the order passed by the Assessing Officer. However, if it is
ultimately found that the petitioner’s deposit is in excess,
the same shall be refunded within two months from the date
of passing of the order;

(e) In this view of the matter, we also direct for de-

freezing/de-attaching of the bank account(s) of the writ-
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petitioner attached in reference to the proceedings, subject
matter of present petition. This shall be done immediately.

(f) Petitioner undertakes to appear before the
Assessing Officer on 21% of July, 2021 at 10:30 A.M., if
possible through digital mode;

(g) Opportunity of hearing shall be afforded to the
parties to place on record all essential documents and
materials, if so required and desired;

(h) The Assessing Officer shall pass a fresh order only
after affording adequate opportunity to all concerned, including
the writ petitioner;

(i) Petitioner through learned counsel undertakes to
fully cooperate in such proceedings and not take unnecessary
adjournment;

(j) The Assessing Officer shall decide the matter on
merits expeditiously, preferably within a period of two months
from the date of appearance of the petitioner;

(k) Liberty reserved to the petitioner to challenge the
order, if required and desired;

(1) Equally, liberty reserved to the parties to take
recourse to such other remedies as are otherwise available in
accordance with law;

(m) We are hopeful that as and when petitioner takes
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recourse to such remedies, before the appropriate forum, the
same shall be dealt with, in accordance with law, with a
reasonable dispatch;
(n) We have not expressed any opinion on merits and all
issues are left open,;
(o) If possible, proceedings during the time of current
Pandemic [Covid-19] be conducted through digital mode;
(p) All other prayers are left open to be adjudicated if
the petitioner so desires, in an appropriate proceedings;
The instant petition sands disposed of in the
aforesaid terms.
Interlocutory  Application(s), if any, also stands
disposed of.
Learned counsel for the respondents undertakes to
communicate the order to the appropriate authority through

electronic mode.

(Sanjay Karol, CJ)

(S. Kumar, J)

AFR/NAFR
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