IN THE HIGH COURT OF JUDICATURE AT PATNA
Civil Writ Jurisdiction Case No. 8459 of 2021
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For the Petitioner/s : Mr. Gautam Kumar Kejriwal, Advocate
Mr. Atal Bihari Pandey, Advocate
Mr. Alok Kumar Jha, Advocate

For the Respondent/s : Dr. K.N. Singh, ASG
Mr. Anshuman Singh, Sr. S.C., CGST & CX
Mr. Vikash Kumar, S.C. 11

CORAM: HONOURABLE THE CHIEF JUSTICE
and
HONOURABLE MR. JUSTICE S. KUMAR
FINAL JUDGMENT
(Per: HONOURABLE THE CHIEF JUSTICE)

(The proceedings of the Court are being conducted by Hon’ble the Chief
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the proceedings through Video Conferencing from their
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Learned counsel for the parties desire the matter be
taken up today.

Petitioner has prayed for the following relief(s):-

i} For holding end # declasstion thal the provision of  |ow
mncorparated under section’ 163 of the Ceniral Goods - Ard
=eryvices Tha Act 2017 (hereinafter referred 1w as the cenimal act
for short) as well as Dihar Goods Ared Serviees Tas Aot 20T
{heroinifier refered tisons the stale act for sharth s ulira vires the
provisiens of zriicke 265 of the Censtitwtien of Tndia;

b} For isunnce of o consequemtinl writ in the nature 6F o disclanstion
siiking (kv the provision of law incorpombed usder ssction

164y il bosth the contral and state act;

e) For holding and o Seelorition that the @stitlement 1o the beaelit
of input tax credil isosubpect 10 fulfilment of the eonditions
prescribed under recticn 16/{2) alone and it ennnot be subjected
to firther ridess of ehgibility comditions in fenms of ssction M
t4) of both the sobd gets;

dy Foar firiher holding amd o declaration thear the provision of law
jressrbed umbher secthon 16 (4) of both the coniral and staie st
vinlwies: and defeats the very concept of mdirect axalion which

is the foundetion of both the lows;

—

¢y Far further belding and & dechuration that e provision of law
preseribed under section 16 (4] of both the central and siste act
tns n dereet consequence of subjeciing the taxable person under
the =aic ventrnl and stote set o divest tnxation which in other
words 4 & thx-charged om the income of & person and a1 suchis a
romplens |I|_'pnrr|rn- Trisim Thae e '.:|'|ir|r_ il mmal ishjeet of uoth

e laws legisleted by the Parbienvent and ibe comptenl

lpelalatuses;
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M For fariber bolding and o declivation th ihe provisien off law
incorparted under section 16 (4) of both the central and sate act
creates & sitoation of double  taxaion of one  pamicular

tranaaction which iz impermizsible in terms of the provisions of

both the central and stmte aet a5 dooble xatlon has not been
specificully preseribed anywlices under both the lsistations,

g Far forher bolding wnd p deelerntion dhoe in absence ol any
festriction upon Tiling of retierns for oy part of the preceding
fipanclal weer even after the momth of September of the
follewing finmocial vear unider the provisins of both the ceniral
and sre a0t the dendal of input s eredit in terms of section 16
(#] of both the scis ks ofra vives the meaning ond parpose orismg
out ol comjoimed reading of section 3% read with section 47 read
with pectbon 40§ 2} of the centrul oci:

O Tis e Adbermative;

h) For helding: md a deglamtion that the provision of law
imcorporoted under section D (4} ol both ihis ceavral ond stme st
is mmply directory and oot mandatery and as soch any
inadveertant filure or non-compliance of the requirements of the
sald provigion would noe defiar (he entitbement of o person e
input tux cn:tﬁlt cunterplaied onder the aois;

il For hobdibg and o declaration dat e inpol ta credit being 8
sishstanitial right arising out of beneficial part of legisintion under

bioth the cemtral and state 2ct casmot be snaiched for the aske of
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mere procedures as presgribed under section 16 {41 of bath jhe
b o

1¥ For I1|;||i:|.1r:u_ und o declarmtion that the very nulime of i.1||:||.l Tix
eredil ng suibstantive righl cannol penmit its extinetion m the
hands af procedurl reguirements which is always directory in
nature-and oot nmmkaton;

kY For bsamnee of o consequential writ or order for gquashing of the
gx pare order dated G503 2000 passed under section 73 of e

stmde otk sy fior quashing of the sumaaey 'of order Tesdied i

form GST RO - 07 dated 65,03, 2020 jsued by the respondent
po, 4 Ll 7309 of the Stite Act whereby and where usider thi
inpuf tnx credit clamed by the petitkoner qua e taxable persad
of July 2018 s boen rjected snd densed for ressons of delay in
[lkng of the respective retunss in teems of seciwm 16 (4} of both
the acts;

I} For fusher issusnce of o direction or osder restrnining the
responderd number £ from @king ony coercive action for
recovery of the amount in demand from the: petitioner durany the
parsbency of the present wril application o e o dsrection {or
refund of the part or whole of the amoonl in csse recovered from

the petitioner in exervise of powers under the provisions of both

the ceniral and Rihar set dunng the pendenay of the wril
application;
m j For grant of any other relsef or reliefs 1o which the petitiones is

{oumsl entitled in the fhets and circumstaseed of this case.

During the course of submission, petitioner confined
his relief with respect to prayer clause ‘k’ and ‘I’, reserving

liberty to press the other prayers, on the same and subsequent
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cause of action, if so required, in an appropriate proceedings.

It is brought to our notice that post passing of the
impugned order dated 5™ of March, 2020, petitioner’s bank
account(s) also stands attached.

According to the Revenue, petitioner has an equally
alternative efficacious remedy of filing an appeal under the
provisions of the Bihar Goods and Services Tax Act, 2017.

However, having heard learned counsel for the parties
as also perused the record made available, we are of the
considered view that this Court, notwithstanding the statutory
remedy, is not precluded from interfering where, ex facie, we
form an opinion that the order is bad in law. This we say so,
for two reasons- (a) violation of principles of natural justice,
1.e. Fair opportunity of hearing. No sufficient time was
afforded to the petitioner to represent his case; (b) order passed
ex parte in nature, does not assign any sufficient reasons even
decipherable from the record, as to how the officer could
determine the amount due and payable by the assessee. The
order, ex parte in nature, passed in violation of the principles
of natural justice, entails civil consequences. As such, on this
short ground alone, we dispose of the present writ petition in

the following mutually agreeable terms:
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(a) We quash and set aside the impugned order dated
5™ of March, 2020 passed by Respondent No. 4, namely the
Assistant Commissioner of State Taxes, Sasaram Circle,
Sasaram in Reference No. ZA1003200056859 [GSTIN No.
10AOCPS4190K2ZW] under Section 73 of the State Act and
summary of order issued in form GST DRC-07 dated
05.03.2020 under Section 73 of the State Act.;

(b) We accept the statement of the petitioner that 10
per cent of the total amount, being condition prerequisite for
hearing of the appeal, already stands deposited;

(c) Further the petitioner undertakes to additionally
deposit ten per cent of the amount of the demand raised
before the Assessing Officer. This shall be done within four
weeks.

(d) This deposit shall be without prejudice to the
respective rights and contention of the parties and subject to
the order passed by the Assessing Officer. However, if it is
ultimately found that the petitioner’s deposit is in excess,
the same shall be refunded within two months from the date
of passing of the order;

(e) In this view of the matter, we also direct for de-

freezing/de-attaching of the bank account(s) of the writ-
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petitioner attached in reference to the proceedings, subject
matter of present petition. This shall be done immediately.

(f) Petitioner undertakes to appear before the
Assessing Officer on 21% of July, 2021 at 10:30 A.M., if
possible through digital mode;

(g) Opportunity of hearing shall be afforded to the
parties to place on record all essential documents and
materials, if so required and desired;

(h) The Assessing Officer shall pass a fresh order
only after affording adequate opportunity to all concerned,
including the writ petitioner;

(1) Petitioner through learned counsel undertakes to
fully cooperate in such proceedings and not take
unnecessary adjournment;

() The Assessing Officer shall decide the matter on
merits expeditiously, preferably within a period of two
months from the date of appearance of the petitioner;

(k) Liberty reserved to the petitioner to challenge
the order, if required and desired;

() Equally, liberty reserved to the parties to take
recourse to such other remedies as are otherwise available

1n accordance with law;
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(m) We are hopeful that as and when petitioner
takes recourse to such remedies, before the appropriate
forum, the same shall be dealt with, in accordance with law,
with a reasonable dispatch;

(n) We have not expressed any opinion on merits

and all issues are left open;

(o) If possible, proceedings during the time of current
Pandemic [Covid-19] be conducted through digital mode;
(p) All other prayers are left open to be adjudicated if the
petitioner so desires, in an appropriate proceedings;
The instant petition sands disposed of in the aforesaid
terms.
Interlocutory Application(s), if any, also stands disposed
of.
Learned counsel for the respondents undertakes to

communicate the order to the appropriate authority through electronic

mode.
(Sanjay Karol, CJ)
(S. Kumar, J)
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