IN THE HIGH COURT OF JUDICATURE AT PATNA
Civil Writ Jurisdiction Case No. 8582 of 2021

Vi's Pramod Khad Bhandar a proprietorship concemn having its place of
busipess ot Ganeakshing, Santoshy Mane Path, Sasaram, Rohias Bll15
throagh its proprietor pamely Pramod Kumar Singh mule aged about  years
son of Bal Keshwar Singh, resident of Ceanrakshin,  Santoshs Miaa Thath,
Casnram, Bohtas — 221135, s rreen e Petitiones
W ETELS

I, The Union OF India theough the Secretary, Mimstry of Finanee, government

of Indie at Mew Delh

e Principal Chietf Commassioner OF Central GST and X, centrnl revenue

building, Birchand Patel Path, Poma

3, The State of Bihar through the Principal Seeretary cum Commigsioner,

Department of State Taxes, (Govermment of Bihar, Patna.

4 The Assistont Commisicner of Stete Taxes Sasaram: LIneic, SASETHIT

|:?'-.I!'-.-:'I"-:":E'|' 10 B}

Hospomieigs

Appearance :

For the Petitioner/s : Mr. Gautam Kumar Kejriwal, Advocate
Mr. Atal Bihari Pandey, Advocate
Mr. Alok Kumar Jha, Advocate

For the Respondent/s : Dr. K.N. Singh, ASG

CORAM: HONOURABLE THE CHIEF JUSTICE
and
HONOURABLE MR. JUSTICE S. KUMAR
ORAL JUDGMENT
(Per: HONOURABLE THE CHIEF JUSTICE)

(The proceedings of the Court are being conducted by Hon’ble the Chief
Justice/  Hon’ble Judges through Video Conferencing from their
residential offices/residences. Also, the Advocates and the Staffs joined
the proceedings through Video Conferencing from their
residences/offices.)
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Date : 08-06-2021

Learned counsel for the parties desire the matter be

taken up today.

Petitioner has prayed for the following relief(s):

a) For holding snd & declarstion that the provison of low
ineompomted under section T644) of e Central Goods: And
Services Tax Act 2017 (herelnafier refierred 1o as the centrnl net
for ahoet) s well ws Fihar Goods And Sarvless Tax Act 2007
{ hereinnfter refeered 10 as the state act for short) s ultm vives the
nrovisions of anticle 268 of the Constingtion of Tndia;

b} For issuance of o consequential writ in fhe nature of 8 decluration
sirfking down the provision of lirs bncarparated wnder section

164§ of baih the censral and stale st

] For holding and a declaration that the entitlerment 1o the berefi
of nput te credit7is subject 1o fulfilment of the conditions
preseribed under section 16 {2 along and it cannat bi subjected
by further ciders ef cligibilite conditions ‘in termys of section 16
{4 of both the said uers;

dy For further holding and & declaration that the provision of low
prescribed under section 16 (4)-of bath the central and st aot
windites ad: defemts (e very concept of indivect mxation which

is the toundetion of both the leams;

el For furher holding und a declorstion that the prosision of o
presoribed under section 16 (4) of both the central and stie et
has # direct consequence of subjecting the taxable person under

the smid centenl und stabe aed (o direct atksn which In other

AN
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words 15 4 tax charged on the Incame of o perstn and as such is a
complete departure from the very spirit, theme and object of both
the laws legislaed by the Parlisment and the compesen
bzl iares;

fy For fRurther holding and a declaration that the provision of law
ingorporated under section 16 {4) of both the central and state act
ereoies & sicpation of souble eeation of e partioular

transgction which ls impermissible in terms of the provisions of

both the central and state avt os donble taxation bo nol been
specifically prescribed arywhere under both the leg il ntinns:

g) For further holding and o declamtion that in absence of my
restriction upon filing of rewrms for any part of the preveding
finmncinl vesr even uffer the month of Scptember of the
following fimncial yenr under the provisions of hoth the central
and stute oot the dental of input tix eredit in terms of section 16
(41 ol both the ooty s ultrs vires the meaning o] prurpoe: arsing
out of conjoined reading of section 39 read with section 47 reail
with section 49 (2) af the central act,

O In the Allemative;
h) For holding and & declarstion that the provision of law

incorperated under section 16 (4) of both the central und siife aci

is simply directory and ot manditory and s sach any
inadvertent fallure or non-complionce of the requirements of the
siid provision would pot detear the entitlement of 9 person to

inpast tax eredit contemglated under the acts!

- En‘n.ll_
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For helding and & declaration that the input tax credit being 2
substantial right arising out of beneficial part of begislition under

both the central and atate st cannol be snaiched for the sike of

mere priocedures ps prescnibed under section 16 (4) of both the
its;

For hokting and & decloration that the veén- nahire of input tax
credit as subsaniive ighl ool permil il ssiinetion el Oee
hends of procedural requitenmients which 15 whways direatory

maire ol not mandmstery;

k1 For lnsunnce of n consequential writ or order for quashing of the

ex pitrte order-dated 03032020 passed under section 73 of the
state act and alzo for quashing of the summnmy of order tssued in
lorm GET DRC - &7 dabed 03032020 issued by the respondent
noc 4 L's 739 of the State Act whereby and where wrler the
iput ta credit cleimed by the petitioner gea the wxable period
of Mavember 2018 hos been rejecied and denied for netsons of
delay in filing of the respective returms i terms of weton 16(4)
of bath the seis;

For further issusnce of o direction or onder restrzining the

=

ronpErdenl ke 3 Qv taking oy cvercive aelivn g

recovery of the amount in demind from the pertioner during the

pemdeney ol the presenl weol upplisatiso or Gy e diestion. o

refimd af the part or whole of the amaeunt I case recovenad frum

the pelitiener in exercise of powers under the provisicns of bith

- En‘ﬁl_
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During the course of submission, petitioner confined
his relief with respect to prayer clause ‘k’ and ‘I’, reserving
liberty to press the other prayers, on the same and subsequent
cause of action, if so required, in an appropriate proceedings.

It is brought to our notice that post passing of the
impugned order dated 5™ of March, 2020, petitioner’s bank
account(s) also stands attached.

According to the Revenue, petitioner has an equally
alternative efficacious remedy of filing an appeal under the
provisions of the Bihar Goods and Services Tax Act, 2017.

However, having heard learned counsel for the parties
as also perused the record made available, we are of the
considered view that this Court, notwithstanding the statutory
remedy, is not precluded from interfering where, ex facie, we
form an opinion that the order is bad in law. This we say so,
for two reasons- (a) violation of principles of natural justice,
1.e. Fair opportunity of hearing. No sufficient time was
afforded to the petitioner to represent his case; (b) order passed

ex parte in nature, does not assign any sufficient reasons even



Patna High Court CWJC No. 8582 of 2021 dt. 08-06-2021
6/9

decipherable from the record, as to how the officer could
determine the amount due and payable by the assessee. The
order, ex parte in nature, passed in violation of the principles
of natural justice, entails civil consequences. As such, on this
short ground alone, we dispose of the present writ petition in
the following mutually agreeable terms:

(a) We quash and set aside the impugned order dated
5™ of March, 2020 passed by Respondent No. 4, namely the
Assistant Commissioner of State Taxes, Sasaram Circle,
Sasaram in Reference No. ZA100320005635E [GSTIN No.
10AOCPS4190K2ZW] under Section 73 of the State Act and
summary of order issued in form GST DRC-07 dated
05.03.2020 under Section 73 of the State Act;

(b) We accept the statement of the petitioner that 10
per cent of the total amount, being condition prerequisite for
hearing of the appeal, already stands deposited;

(c) Further the petitioner undertakes to additionally
deposit ten per cent of the amount of the demand raised
before the Assessing Officer. This shall be done within four
weeks.

(d) This deposit shall be without prejudice to the

respective rights and contention of the parties and subject to
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the order passed by the Assessing Officer. However, if it is
ultimately found that the petitioner’s deposit is in excess,
the same shall be refunded within two months from the date
of passing of the order;

(e) In this view of the matter, we also direct for de-
freezing/de-attaching of the bank account(s) of the writ-
petitioner attached in reference to the proceedings, subject
matter of present petition. This shall be done immediately.

(f) Petitioner undertakes to appear before the
Assessing Officer on 21% of July, 2021 at 10:30 A.M., if
possible through digital mode;

(g) Opportunity of hearing shall be afforded to the
parties to place on record all essential documents and
materials, if so required and desired;

(h) The Assessing Officer shall pass a fresh order
only after affording adequate opportunity to all concerned,
including the writ petitioner;

(1) Petitioner through learned counsel undertakes to
fully cooperate in such proceedings and not take
unnecessary adjournment;

() The Assessing Officer shall decide the matter on

merits expeditiously, preferably within a period of two
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months from the date of appearance of the petitioner;
(k) Liberty reserved to the petitioner to challenge

the order, if required and desired;

(1) Equally, liberty reserved to the parties to
take recourse to such other remedies as are
otherwise available in accordance with law;

(m) We are hopeful that as and when
petitioner takes recourse to such remedies, before
the appropriate forum, the same shall be dealt with,
in accordance with law, with a reasonable dispatch;

(n) We have not expressed any opinion on
merits and all issues are left open;

(o) If possible, proceedings during the time of
current Pandemic [Covid-19] be conducted through
digital mode;

(p) All other prayers are left open to be
adjudicated if the petitioner so desires, in an
appropriate proceedings;

The instant petition sands disposed of in

the aforesaid terms.
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Interlocutory Application(s), if any, also
stands disposed of.

Learned counsel for the respondents
undertakes to communicate the order to the

appropriate authority through electronic mode.

(Sanjay Karol, CJ)
(S. Kumar, J)
Sujit/PKP-
AFR/NAFR
CAV DATE
Uploading Date 09.06.2021
Transmission Date




