IN THE HIGH COURT OF JUDICATURE AT PATNA
Civil Writ Jurisdiction Case No. 9210 of 2021

Vi's Pramod Khad Bhandae o "\-I'\-'.!'il'il\.'ll"h.llil" comcern having it ||':=.-'.'-.: i

hasiness 41 Gaurakshini Santosh: BMaa Path, Sssaram, HBohtas — B21153

throweh 115 proprictor pamely Pramosd Komar Siogh male aged aho ! s

i of Bl Keshwar Singh, resident of Gagrakshinl, Samtoshn Mag Palh,

Sasaram, Kohtng - B2113 veevesweos P EFIH S
Wers

Fhe Union OF India throuzh the Secrstary, Mindstey ol Finnnoe, sovenmmen

ol Indaz al Beew Delh

o]

e Primespal Chiet Commassioner O Ceatral 451 and CX central revenys
building, Birchand Pael Path, Poatna,
. The Sinte of Bikar throagh the Prmeopal Secrefary cum Comimissianers

Beparoment of Stute Taxes, Government of Bilar, Pataa

4, The Assigoanl Cotimissioner of Store Taxes Sasaram Cincle,  Sesuram
[ e dgrbet 220 1E]

owene Retmporidents

Appearance :

For the Petitioner/s : Mr. Gautam Kumar Kejriwal, Advocate
Mr. Atal Bihari Pandey, Advocate
Mr. Alok Kumar Jha, Advocate

For the Respondent/s Dr. K.N. Singh, ASG
Mr. Vikash Kumar, S.C. 11

CORAM: HONOURABLE THE CHIEF JUSTICE
and
HONOURABLE MR. JUSTICE S. KUMAR
ORAL JUDGMENT
(Per: HONOURABLE THE CHIEF JUSTICE)
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Justice/  Hon’ble Judges through Video Conferencing from their
residential offices/residences. Also, the Advocates and the Staffs joined
the proceedings through Video Conferencing from their
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Learned counsel for the parties desire the matter be

taken up today.

Petitioner has prayed for the following relief(s):

p) For holding and o declsration that the provisien of faw
incorperated under section 16(4) of the Central Gpods And
Seryices T Act 200 7 (hereinofter referred bo a the contral act
foor short) ns well as Bihar Goods And Services Tax Act 2007
(herelnatior refered fo us the sinle act for' shorl] 1 wlire vires the
provizions of articke 265 of the Constitution of Todia;

b For issuance of a consequential writ in the nature of a declaration
striking down i provision of law incorpemted under section

Loy of both the centeal and asfe scr;

¢] For holding and a declaration that the entitlement to the benefit
of input tax credit i subject 1w fulfilment of the conditions
preseribed under section 16 (2) alone and it cannot be subjected
to further riders of efigibility conditions in terms of section 16
{47 of bith the sad acts;

di Far further holding and 8 declartion ket the provision of law
prescribed under section 16 {4) of hoth the central and state act
viplates and defeats the very concept of indirect tuzation which
i the foundation of bath the lows:

||I &) For furlber holding and a declamtion thm the provision of T
preseribed under section 16 (4) of botls the central and siate act
hist-a direct consaguence of subsecting the taxable person unider .
the sald central and state get o direct txation which in other
words is o tnx charged on the income of o person b &8 suchisa
complete departure from the very spirit, theme and object of both
the lwws legislated by the Porlioment and the compement

legisiniures;
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i) For further holding mnd o declaration that the provision of law

1

incorpornted under section 16 (4) of both the central and state act
creates n siuntion of double taxation of ong particular

sransaction which is impermissible in terms of the provisions ef

beuh the central and state act o8 double taxation has ot been

specifically prescribed avwhere under both the legisiatroms;

g) For further holding and o decluraticn that i ahsenes ol any

resiriction upon fling of returns for amy part of the preceding
financlal vear even after the month of September of the
following financial year under the provisions of both the central
adl stmte act the denial of irput 1ax credit in terms of section 16
{41 of both the acts is ultra vires the sieaning uridl purpase arismng
ot of conjoined reading of section 39 remd with section 47 reod
with section 49 {2} of the central oot

e I the Allespative:

h) For heiding and u declaration that the provison of law

i

ineorparated under section 16 (4) of both the ceniral and state act
is simply directory amd nol mandstary md os such any
sriatvertent Failure o not-compliance of the requirements of the
said provision would not defeat the entitlement of & person o
it tax credit contemplated under the acts

For holding and o declurmiion that the input tax credit being a
substantial clght arising ot of beneficial pant of legislation ander

hath the cemten and e act cannot be snatched for the mike af

mere procédices i prescribed under-section 16 (4] of baAbh the
T4 EH

Fot hodding snd 4 declunion thst the very natore of it
credit as substantive ripht connot permit e extinelion - the
hands of procedural requirements which is slways directory in

nature and not mandniory )
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ki For bsuance of & contssguential writ or order lor quashing of the
ex parle coder doted 0503 2000 passed under secton T3 of (e
state el and alse for gqueshing of the-sumumary of order 13sued in
form G571 BRC - OF doted 65 83 2030 issued by the respondens
ner. 4 Llis T of the State Agl whereny and where oneder the
inpt tax ceedit claimad by the petitioner qum the Sxable period
af Ocinber 2018 has been rejected and deded Tor reasens of
delpy i [ling of the reapective retms in ferms of ssction D (d)
af bath the acts;

11 For further- issmmnce of a dorection oF order restral 1mg - 1he
responden| number 4 Inon faking omy  cocroive  aciion far
recoviry of the anwsant in demand froom the petitioner duramy Hhe
pendency of the prsent writ application o fw a direction for
refund of the part or whisle of the amount in cese recovered Frim

Ehve pebiliomer m Ereneise i novwers under the prervisaoms ol hth

ihe <enirnl and Bihar act -.|||:'|r|i__' the pendency of the wril
application
mjFor gront of any other relrel or rebbely wowhich the pettioner &=

found entitled in the faecs and circumatances of this case

During the course of submission, petitioner confined
his relief with respect to prayer clause ‘k’ and ‘I’, reserving
liberty to press the other prayers, on the same and subsequent
cause of action, if so required, in an appropriate proceedings.

It is brought to our notice that post passing of the
impugned order dated 5% of March, 2020, petitioner’s bank
account(s) also stands attached.

According to the Revenue, petitioner has an equally
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alternative efficacious remedy of filing an appeal under the
provisions of the Bihar Goods and Services Tax Act, 2017.

However, having heard learned counsel for the parties
as also perused the record made available, we are of the
considered view that this Court, notwithstanding the statutory
remedy, is not precluded from interfering where, ex facie, we
form an opinion that the order is bad in law. This we say so,
for two reasons- (a) violation of principles of natural justice,
1.e. Fair opportunity of hearing. No sufficient time was
afforded to the petitioner to represent his case; (b) order passed
ex parte in nature, does not assign any sufficient reasons even
decipherable from the record, as to how the officer could
determine the amount due and payable by the assessee. The
order, ex parte in nature, passed in violation of the principles
of natural justice, entails civil consequences. As such, on this
short ground alone, we dispose of the present writ petition in
the following mutually agreeable terms:

(a) We quash and set aside the impugned order dated
5™ of March, 2020 passed by Respondent No. 4, namely the
Assistant Commissioner of State Taxes, Sasaram Circle,
Sasaram in Reference No. ZA100320005650M [GSTIN No.

10AOCPS4190K2ZW] under Section 73 of the State Act and
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summary of order issued in form GST DRC-07 dated
05.03.2020 under Section 73 of the State Act;

(b) We accept the statement of the petitioner that 10
per cent of the total amount, being condition prerequisite for
hearing of the appeal, already stands deposited;

(c) Further the petitioner undertakes to additionally
deposit ten per cent of the amount of the demand raised
before the Assessing Officer. This shall be done within four
weeks.

(d) This deposit shall be without prejudice to the
respective rights and contention of the parties and subject to
the order passed by the Assessing Officer. However, if it is
ultimately found that the petitioner’s deposit is in excess,
the same shall be refunded within two months from the date
of passing of the order;

(e) In this view of the matter, we also direct for de-
freezing/de-attaching of the bank account(s) of the writ-
petitioner attached in reference to the proceedings, subject
matter of present petition. This shall be done immediately.

(f) Petitioner undertakes to appear before the
Assessing Officer on 21* of July, 2021 at 10:30 A.M., if

possible through digital mode;
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(g) Opportunity of hearing shall be afforded to the
parties to place on record all essential documents and
materials, if so required and desired;

(h) The Assessing Officer shall pass a fresh order
only after affording adequate opportunity to all concerned,
including the writ petitioner;

(1) Petitioner through learned counsel undertakes to
fully cooperate in such proceedings and not take
unnecessary adjournment;

(j) The Assessing Officer shall decide the matter on
merits expeditiously, preferably within a period of two
months from the date of appearance of the petitioner;

(k) Liberty reserved to the petitioner to challenge
the order, if required and desired;

() Equally, liberty reserved to the parties to take
recourse to such other remedies as are otherwise available
in accordance with law;

(m) We are hopeful that as and when petitioner
takes recourse to such remedies, before the appropriate
forum, the same shall be dealt with, in accordance with law,
with a reasonable dispatch;

(n) We have not expressed any opinion on merits
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and all issues are left open;

(o) If possible, proceedings during the time of
current Pandemic [Covid-19] be conducted through digital
mode;

(p) All other prayers are left open to be adjudicated
if the petitioner so desires, in an appropriate proceedings;

The instant petition sands disposed of in the
aforesaid terms.
Interlocutory Application(s), if any, also stands
disposed of.

Learned counsel for the respondents undertakes to

communicate the order to the appropriate authority through

electronic mode.

(Sanjay Karol, CJ)
(S. Kumar, J)
Sujit/PKP-
AFR/NAFR
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