IN THE HIGH COURT OF JUDICATURE AT PATNA
Civil Writ Jurisdiction Case No. 8557 of 2021
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Appearance :

For the Petitioner/s : Mr. Gautam Kumar Kejriwal, Advocate
Mr. Atal Bihari Pandey, Advocate
Mr. Alok Kumar Jha, Advocate

For the Respondent/s : Dr. K.N. Singh, ASG
Mr. Anshuman Singh, Sr. S.C., CGST & CX
Mr. Vikash Kumar, S.C. 11

CORAM: HONOURABLE THE CHIEF JUSTICE
and
HONOURABLE MR. JUSTICE S. KUMAR
FINAL JUDGMENT
(Per: HONOURABLE THE CHIEF JUSTICE)

(The proceedings of the Court are being conducted by Hon’ble the Chief
Justice/ Hon’ble Judges through Video Conferencing from their
residential offices/residences. Also, the Advocates and the Staffs joined
the proceedings through Video Conferencing from their
residences/offices.)

Date : 07-06-2021
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Learned counsel for the parties desire the matter be

taken up today.

Petitioner has prayed for the following relief(s):-

41 For holding ond @ declaration that  the provision  of  law
Incorporated under seetion 16(3) of the Central Goods And
Seryvices Tax Act 2017 [hereinafler referred 1o us the ceniral wi
for shorth as well s Bihor Goods And Services Tax At 7
(hereinafter refirnad to as the state ack fur short) is ultr wines the
peovisions of article 265 of the Constitution ol Enifimt

by For [aaanes of & eonsequential weit i the naiire of a declaration
iriking down the provision of low incorpornted unider section

16(4) of both the cantral and stte ot

¢ For holding and = declaration that the enfithement 1 the henefit
of inpit tax credi is subiect o fulfilment of the condisions
preseribed under section 146 (2) alane and it connot b subjected
i further riders of cligibility conditions in teams of section 16
(4 of bath the said acks:

d) For further holding and a declaration that the provisson af Loy
prescribedd under section 16 (44 of both the ciziral nnd sal 50
viokntes snd defeats the very concept of indirect tasation wlich
s e finelation of hath the lonas

Far further holding and a declaration that the provision of frw

L4

=

prescribed under section 16 (4} of both the gemral and siabe @
bk i direct conseguence of subjecting the txable parson umder
the said central and state act to diroct faxation which in other
words iz o taog-charged on the income of & person and s wuich 5 8
complets depariure from the very L, theme and ohject of both
the lsws legistated by the Parfiament and the competent

logislmures;
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f1 For further holding and u declarstion that the provision af law
ipeorporated umder seetion 16 (4) of bt the gentral and state acl
creares oo sifition of double tation o oo particular

iransaction which is impermissible in terms of the provisbons of

both ihe central amd stite avt as double taxation has not heen
specifically prescribed anywhere under both the lzgizintions:

2) For furiber holding and o declarmtion that i absmee of any
restriction upon fling of returns for any part of the preceding
finencial year even after the month of Sepiember of the
following financin] year under the privisions of both the central
and state nt the dendal of input o credit in terms of section Lb
{4y of both the aces is ubtr vises the meaning and purpose ansing
ot of conjoined resding of section 39 read with section 47 el
with sectinm 47 121 of the cepiral sty
O In the Allemative,

b} For holding and @ declamtion that the provision of law
incorpoezted under section 16 (4) of both the central and state act
is simply directory and mol mandwory und as soch any
insdverient Milure or non-comptiance of the requirements of the
said provistem would nou defear the entitlement ol @ persm o
trpun tux eredit contemplated under the wiets:

il For holding and & declaration that the inpat tox credit helng @
substantinl right arsing out of beneficial part of legisiation under

barth the céntrad and stafe set cannot be Snatched for the sake of

mere procedures 1e prescribed under section 16 (4) of both the
ncts;

i) For holding and & decluration that the very msture of Input tax
credit a5 substantive sight cannot permit bs extinction ol the
handi of procedursl requirements which = always directory i

iuibare and not mandeton;
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k) For fssuance of 8 consequential wot of prder for quashing of the
ex bl Oedler ikated 15.03,2020 passed under section 73 al the
apute ael and alse for quashing of the sumanaey’ of ordsr fasuied in
form GST DRE - 67 dated 05032020 lssued by the respoadent
e 4 Tl T39) of the State Act wheneby and where urder the
imput ta eredit claimed by the peiiioner qus the tnxable pemsd
of Agguss ZO1E has been rojected ol detiied for reasims of delny
in filing of the respective returms in tetres of section 16 (3) of
hoth the s

Iv For fusiher issunee of g direction or onder restraining e
respondent number 4 from tking  any doeseive sction [or
cocrivery of this amaunt in demuind from the petitioner during the
pendancy of the present writ application or fac & direction Log
refiand = the poart or whole of iho amont 10 Cnse e yeresl from

i + le=p ik isiors of bath
T he ;"-_". mrmeT 16 eRemeese Of ||.--\.'n.'|'-= LS 1Ae Irak =100 | ]

the central dd Piher wel dunng the pendsncy of the Wit
appdicat b
m)Far gram of any other relief or reliefs to which the pentioner is

Foiamel eatitled (o the facta and ¢ircumstanees Of finls Cxse

During the course of submission, petitioner confined
his relief with respect to prayer clause ‘k’ and ‘I’, reserving
liberty to press the other prayers, on the same and subsequent
cause of action, if so required, in an appropriate proceedings.

It is brought to our notice that post passing of the
impugned order dated 5% of March, 2020, petitioner’s bank

account(s) also stands attached.

According to the Revenue, petitioner has an equally
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alternative efficacious remedy of filing an appeal under the
provisions of the Bihar Goods and Services Tax Act, 2017.

However, having heard learned counsel for the parties
as also perused the record made available, we are of the
considered view that this Court, notwithstanding the statutory
remedy, is not precluded from interfering where, ex facie, we
form an opinion that the order is bad in law. This we say so,
for two reasons- (a) violation of principles of natural justice,
1.e. Fair opportunity of hearing. No sufficient time was
afforded to the petitioner to represent his case; (b) order passed
ex parte in nature, does not assign any sufficient reasons even
decipherable from the record, as to how the officer could
determine the amount due and payable by the assessee. The
order, ex parte in nature, passed in violation of the principles
of natural justice, entails civil consequences. As such, on this
short ground alone, we dispose of the present writ petition in
the following mutually agreeable terms:

(a) We quash and set aside the impugned order dated
5™ of March, 2020 passed by Respondent No. 4, namely the
Assistant Commissioner of State Taxes, Sasaram Circle,
Sasaram in Reference No. ZA1003200056776 [GSTIN No.

10AOCPS4190K2ZW] under Section 73 of the State Act and
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summary of order issued in form GST DRC-07 dated
05.03.2020 under Section 73 of the State Act;

(b) We accept the statement of the petitioner that 10
per cent of the total amount, being condition prerequisite for
hearing of the appeal, already stands deposited;

(c) Further the petitioner undertakes to additionally
deposit ten per cent of the amount of the demand raised
before the Assessing Officer. This shall be done within four
weeks.

(d) This deposit shall be without prejudice to the
respective rights and contention of the parties and subject to
the order passed by the Assessing Officer. However, if it is
ultimately found that the petitioner’s deposit is in excess,
the same shall be refunded within two months from the date
of passing of the order;

(e) In this view of the matter, we also direct for de-
freezing/de-attaching of the bank account(s) of the writ-
petitioner attached in reference to the proceedings, subject
matter of present petition. This shall be done immediately.

(f) Petitioner undertakes to appear before the
Assessing Officer on 21* of July, 2021 at 10:30 A.M., if

possible through digital mode;
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(g) Opportunity of hearing shall be afforded to the
parties to place on record all essential documents and
materials, if so required and desired;

(h) The Assessing Officer shall pass a fresh order
only after affording adequate opportunity to all concerned,
including the writ petitioner;

(1) Petitioner through learned counsel undertakes to
fully cooperate in such proceedings and not take
unnecessary adjournment;

(j) The Assessing Officer shall decide the matter on
merits expeditiously, preferably within a period of two
months from the date of appearance of the petitioner;

(k) Liberty reserved to the petitioner to challenge
the order, if required and desired;

() Equally, liberty reserved to the parties to take
recourse to such other remedies as are otherwise available
in accordance with law;

(m) We are hopeful that as and when petitioner
takes recourse to such remedies, before the appropriate
forum, the same shall be dealt with, in accordance with law,
with a reasonable dispatch;

(n) We have not expressed any opinion on merits
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and all issues are left open;

(o) If possible, proceedings during the time of
current Pandemic [Covid-19] be conducted through digital
mode;

(p) All other prayers are left open to be adjudicated
if the petitioner so desires, in an appropriate proceedings;

The instant petition sands disposed of in the
aforesaid terms.

Interlocutory Application(s), if any, also stands
disposed of.

Learned counsel for the respondents undertakes
to communicate the order to the appropriate authority

through electronic mode.

(Sanjay Karol, CJ)

(S. Kumar, J)

AFR/NAFR
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