IN THE HIGH COURT OF JUDICATURE AT PATNA
Civil Writ Jurisdiction Case No. 8454 of 2021

Mis Pramod Khad Bhandar a progrictorship concern faving s place of

busines=s ot Gpurakshing: Sancoshl Man Math, Sasacrm, Baolbas RIS

through ite proprietor namely Peamod Komer Singh male aged abowt  vears

=m0l Bal Keshwar Singh, resident of Govrakshing, Sastoshi baa Pali

Masaramn, Hoditps - a2l 15 Cidavioone Petiioner
Ve

I, The Unien Of India through the Secretary, Miniziey of Fisaasoe, govennnent

of India at Mgy Diethi.

b

T'he Primcipad Chiel Comrissiones OF Cemtral GRT and OX, contral revenus
bt iy, Birchend Patel Path, Patna
3. The Stote of Bihar through the - Prncipal Secretery cume Commissioner,
[epartment of State Taxes, Government of Baihar, Palnn

The Assedant Commissioner of Siate Taxves, Stsarnm Circle, Sasorem

Precemiber 201 R

............... Respondents

Appearance :

For the Petitioner/s : Mr. Gautam Kumar Kejriwal, Advocate
Mr. Atal Bihari Pandey, Advocate
Mr. Alok Kumar Jha, Advocate

For the Respondent/s Dr. K.N. Singh, ASG
Mr. Anshuman Singh, Sr. S.C., CGST & CX
Mr. Vikash Kumar, S.C. 11

CORAM: HONOURABLE THE CHIEF JUSTICE
and
HONOURABLE MR. JUSTICE S. KUMAR
ORAL JUDGMENT
(Per: HONOURABLE THE CHIEF JUSTICE)

(The proceedings of the Court are being conducted by Hon’ble the Chief
Justice/ Hon’ble Judges through Video Conferencing from their
residential offices/residences. Also, the Advocates and the Staffs joined
the proceedings through Video Conferencing from their
residences/offices.)

Date : 07-06-2021
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Learned counsel for the parties desire the matter be
taken up today.

Petitioner has prayed for the following relief(s):-

a) For holding snd & declamstion thet the provision of low
incorporated wnder section 16047 of the Cenral Goods And
Services Tax Act 2017 (hereinilier referred to 2s the central ot
fior shor) as well ns Bibar Goods And Services Tax Act 2017
{hereinafter refirred to as thic state act for shoa) is ultm vires the
proviaions of nrche 265 of the Constiition of [nddin:

b} For lssumnce of & conssquentinl writ in the nature of o declaragon
siriking dovwn the provision of lew meomporated ander section

i 4 of both the central and e ser;

€1 -For holding and o decloration that the entitlement io the berefi
of ioped By oredit i subject to fullllment of the conditions
preserbed usder section 16 (23 alone and it cansot be.sybjected
tir further tiders of eligibility conditions in terms ol sectin 16
{41 of hoth the sad ncks;

di For furiber holding and o decliratioe that the provision of Loy
prescribed under section |6 (4] of both the central nnd stnle nct
violntes and defeats the very coneept of inditedt taxation which

i the foundation of both the laws;

¢] For further holding and & declamition that the provision of [aw
preseribed under section 16 (47 of both the contral and siale ac
has-a direst conssquence of subjectmg the nxabie person umder
the saud ceniril and swse act 16 direct toation which in ol
waords is a tax clarged on the income of & person and as such js
complete departure from the very spirit, theme and ohject of hoth
the lows legiploied by the Parlinmem and the  competent

legislatures,
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1 For furtber holding and o declurasion that the prowlslon of law
incorparated under ssction [& (4] of both the central amd stale act
crgmles & sitbobion of double twxaton of ome  pamicular

transaction which is impemmissible in terms of the provisions of

beah the contral and sute sel as double muastion e nob been
specilically prescribed anywhers under both the legislatsons.

gl For further holding and o declaration that in absmes of
reairiction upon [ling of retuens Tor any part of ihie peecsting
financinl yeor even offer the month of Sepiember of the
fotlewing finamcial vear under the provisions of both the central
il state ol the dendsl of Tt eredit o teems of sectiod 16
(4% of both the dcos b8 ubide vires e mzoning and purpose ariging
aut of conjeined reading of section 1% tead with section 47 read
with section 49 2y of the central net;
O In the Aliemnative;

ki For holding and o declomiion thet the provision of  lew
incorpansted under section 16 (4 ) of both the central and state sc1
ls skmply dorectory ond not mondatory and as sech o any
i vesrlenst Tailare ar pog-complioess ol e pequivemsnls of e
said provision woeubkd not defeat the entitlement ol & persen i
inpait tx credit eontemplated under the aces;

it For holding and 5 declamiisn thoi she input tox credit being &
subatastial noht ansing out of besefietal past of leglslatlon under

both the cemral and state set cannot be stched for the ke of
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mete procedures a8 prseribed under section 16 §4) of both the
F e [H

ji For halding ond o declomtion that the very mafuire of inpid i
credit ax substantive right cmoot permit ts extinetion af the
ke of procedurn] sequiremients which 8 alwiys directory i
nmture wrd ol mandaliony,

k

-

For lssuanee of o consequentinl writ ororder lor quashing of the
ex. parie order dated (5032020 passed under segtion 73 ol the

st et aned aleo for quashing of the: smamaory of order mssed in

form CST DRC - 07 dated 0503 2020 bsued by the respondent
ne 4 Uds 739 aof the Smie Act whereby and where under the
et tox credit clomed by the petiboner qua the taxable perind
of December 2018 has been rejected and derved for neasans of
delay in filing of he respective neturms in feema of soction L (4
of hoth the acts;

I} For further isswmee of o direction oF ofder festraning the
reapondent number 4 from toking ony coercive action for
recovery af the amount i demand from the petitioner dinng the
pendency of the present writ applicatfon or for o direotion for
pefiivicd of the part or whole of the pmeunt in case recovered Tivim

the petitioaer in exercise of powers under the provisions of both

e cemiral and Bikor st -IJlII'Il]Lﬂ {he el ol the il
upplicminn;
m ) Foe grond of any other relief or reliefs o which the petitioner i

found entitled in the faete and cireumstances of Ui cane.

During the course of submission, petitioner confined
his relief with respect to prayer clause ‘k’ and ‘I’, reserving
liberty to press the other prayers, on the same and subsequent

cause of action, if so required, in an appropriate proceedings.
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It is brought to our notice that post passing of the
impugned order dated 5% of March, 2020, petitioner’s bank
account(s) also stands attached.

According to the Revenue, petitioner has an equally
alternative efficacious remedy of filing an appeal under the
provisions of the Bihar Goods and Services Tax Act, 2017.

However, having heard learned counsel for the parties
as also perused the record made available, we are of the
considered view that this Court, notwithstanding the statutory
remedy, is not precluded from interfering where, ex facie, we
form an opinion that the order is bad in law. This we say so,
for two reasons- (a) violation of principles of natural justice,
1.e. Fair opportunity of hearing. No sufficient time was
afforded to the petitioner to represent his case; (b) order passed
ex parte in nature, does not assign any sufficient reasons even
decipherable from the record, as to how the officer could
determine the amount due and payable by the assessee. The
order, ex parte in nature, passed in violation of the principles
of natural justice, entails civil consequences. As such, on this
short ground alone, we dispose of the present writ petition in
the following mutually agreeable terms:

(a) We quash and set aside the impugned order dated
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5™ of March, 2020 passed by Respondent No. 4, namely the
Assistant Commissioner of State Taxes, Sasaram Circle,
Sasaram in Reference No. ZA100320005615G [GSTIN No.
10AOCPS4190K2ZW] under Section 73 of the State Act and
summary of order issued in form GST DRC-07 dated
05.03.2020 under Section 73 of the State Act.;

(b) We accept the statement of the petitioner that 10
per cent of the total amount, being condition prerequisite for
hearing of the appeal, already stands deposited;

(c) Further the petitioner undertakes to additionally
deposit ten per cent of the amount of the demand raised
before the Assessing Officer. This shall be done within four
weeks.

(d) This deposit shall be without prejudice to the
respective rights and contention of the parties and subject to
the order passed by the Assessing Officer. However, if it is
ultimately found that the petitioner’s deposit is in excess,
the same shall be refunded within two months from the date
of passing of the order;

(e) In this view of the matter, we also direct for de-
freezing/de-attaching of the bank account(s) of the writ-

petitioner attached in reference to the proceedings, subject
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matter of present petition. This shall be done immediately.

(f) Petitioner undertakes to appear before the
Assessing Officer on 21% of July, 2021 at 10:30 A.M., if
possible through digital mode;

(g) Opportunity of hearing shall be afforded to the
parties to place on record all essential documents and
materials, if so required and desired;

(h) The Assessing Officer shall pass a fresh order
only after affording adequate opportunity to all concerned,
including the writ petitioner;

(1) Petitioner through learned counsel undertakes to
fully cooperate in such proceedings and not take
unnecessary adjournment;

() The Assessing Officer shall decide the matter on
merits expeditiously, preferably within a period of two
months from the date of appearance of the petitioner;

(k) Liberty reserved to the petitioner to challenge
the order, if required and desired;

() Equally, liberty reserved to the parties to take
recourse to such other remedies as are otherwise available
in accordance with law;

(m) We are hopeful that as and when petitioner
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takes recourse to such remedies, before the appropriate
forum, the same shall be dealt with, in accordance with law,

with a reasonable dispatch;

(n) We have not expressed any opinion on merits and all
issues are left open;
(o) If possible, proceedings during the time of current
Pandemic [Covid-19] be conducted through digital mode;
(p) All other prayers are left open to be adjudicated if the
petitioner so desires, in an appropriate proceedings;
The instant petition sands disposed of in the aforesaid
terms.
Interlocutory Application(s), if any, also stands disposed
of.
Learned counsel for the respondents undertakes to

communicate the order to the appropriate authority through electronic

mode.
(Sanjay Karol, CJ)
(S. Kumar, J)
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