IN THE HIGH COURT OF JUDICATURE AT PATNA
Civil Writ Jurisdiction Case No. 8620 of 2021
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husimesy gt Geucakshind,  Ssnmoshl Maa Path, Sesaram, Rofpas B2Z115
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Appearance :

For the Petitioner/s : Mr. Gautam Kumar Kejriwal, Advocate
Mr. Atal Bihari Pandey, Advocate
Mr. Alok Kumar Jha, Advocate

For the Respondent/s Dr. K.N. Singh, ASG
Mr. Vikash Kumar, S.C. 11

CORAM: HONOURABLE THE CHIEF JUSTICE
and
HONOURABLE MR. JUSTICE S. KUMAR
ORAL JUDGMENT
(Per: HONOURABLE THE CHIEF JUSTICE)

(The proceedings of the Court are being conducted by Hon’ble the Chief
Justice/ Hon’ble Judges through Video Conferencing from their
residential offices/residences. Also, the Advocates and the Staffs joined
the proceedings through Video Conferencing from their
residences/offices.)
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Learned counsel for the parties desire the matter be

taken up today.
Petitioner has prayed for the following relief(s):

a) For holding and o declarstion thm the provision of law
incorparated under section 1664) of the Centml Goods And
Seryices Tax Act 2017 (heveinaier referred 1o as the central ac
tor ghort) o8 well as Bihar Coods And Bervicea Tax Act 2007
thereinafier refernid 1o as the state st for hart] is ulirs vires the
provvisions of anticlk 265 of the Constingion of Indin:

b} For issmance of s conseguential writ in the natuse of 5 declaration
sriking down the provigon of law Incorpomted under section

648} af both the central and stale act:

<l For holding and a declamtion that the entislement o the bensfit
of input tax enedit is subject to fulfilment of the conditions
preseribed under section 16 {2) alone and it cannot be subjectad
1e further riders ol eligihility conditions in termx of section [6
(4} of boh the said acts;

dy For further hokding and & declurmtion that the provision of law
prescribed under section 16 (1) of both the contral and state act
violates and defents the very concept of indirect taxation which
is the Foundation of kil the laws:

€) For further holding and a doctoration that the provision of law
preseribed wnder section 16 (4) of both the cemral und state act
hees w direct consequence of sublecting the tixable person wider
the said centrul wnd state Bet fo direc! mxation which fn otber

words is o tox charged on the income of @ pierson and as such i &
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complete depirtiure from the very spirit, theme and object of batl
the laws legislated by the Parfiament and the competent
lejgslatsres:

t} For further holding and o declaration thor the provision of Taw
incorporated under section (6 (4) of both the centrul and state net
creates. o siuation of double faxstion of one particular

transaction which is impermissible in terms of the provisions sl

bath the central and state sci as double mxathon has nop been
specifically prescribed arrwhene under hoth the begislations;

1 For fonber holding and o declarotion that in shsence of iy
restriction upon filing of retums for any part of the preceding
fimancial year even afier the monih of September of the
followiog finecial vear under the provisions of body 1the centeal
and state act the denil of imput tax cradit in tenns of section 16
(4} of bath the acts s ubm vires the meaning and purpose arising
out of conjobived nesding uf section 30 read with section 47 read
itk sectinn 49 (2 of the cemtral ncit
O In the Alermntive;

h) For hokfing aod a declarnion that the provision of law
ineorporited under section |6 (4 ) of both the centril and siate act
s smmply directory and not mandoiory and as such any
inadverient fallure or non-compliance of the requirements of the
smid provision would net dafeat the entitlement of o person o

inpuat e eredit comemmplated under the acts;

iy For holding amd 2 declaration thut the input e eredit being o
substuntinl right wrising oul of beneficial part of legislation ander

both the central mnd state st cannot be snatched For the sake of

- En‘n.ll_
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mere procedures as prescribed under section 16 €47 of both the
mels;

I} For holding and a declamtion that the very nature of foput 1ax
credit as subsmntive right cannot permit fts extinciion. at the
hands of procedural requirements which 15 always directery In
nature wnd 001 mandatory;

k

For issunnce of o consaquential writ or order for quashing of the
&5 parte arder dated 05.03.2020 passed under section 73 of the
state act snd also for quashing of the summary. of eeder {ssued In
form G381 DEC - 07 deted 0503 2020 issed by the respoiident
noy 4 La THE of the Stade Act wherehy and where under 1lse
input tax eredil claimed by the petitiones qui the mxable penod
of Februmry 2019 has been rejected and denied for reasons of
deloy in fling of the respective returns in ferms ol section 16 (4]
il both the ncts;

[} For further fssosnce of o direction o ardar restrarning the
respondent mumber 4 from taking any coercive action for
recovery of the amount in demand from the petitioner during the
pendency of the present writ application or for s direction for
refond of the pact or whole of the amouni in case recoverad from

the petitioner in exercise ol powers under the provisions of hoth

the centeal and Bibar sct during the pemlency ol the weil
wpplication;
m| For grant of any other redief or seliefs to which the petitioner iz

birumd entitled in the facts and cirdumstances of this cade
During the course of submission, petitioner confined
his relief with respect to prayer clause ‘k’ and ‘I’, reserving
liberty to press the other prayers, on the same and subsequent

cause of action, if so required, in an appropriate proceedings.
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It is brought to our notice that post passing of the
impugned order dated 5% of March, 2020, petitioner’s bank
account(s) also stands attached.

According to the Revenue, petitioner has an equally
alternative efficacious remedy of filing an appeal under the
provisions of the Bihar Goods and Services Tax Act, 2017.

However, having heard learned counsel for the parties
as also perused the record made available, we are of the
considered view that this Court, notwithstanding the statutory
remedy, is not precluded from interfering where, ex facie, we
form an opinion that the order is bad in law. This we say so,
for two reasons- (a) violation of principles of natural justice,
1.e. Fair opportunity of hearing. No sufficient time was
afforded to the petitioner to represent his case; (b) order passed
ex parte in nature, does not assign any sufficient reasons even
decipherable from the record, as to how the officer could
determine the amount due and payable by the assessee. The
order, ex parte in nature, passed in violation of the principles
of natural justice, entails civil consequences. As such, on this
short ground alone, we dispose of the present writ petition in
the following mutually agreeable terms:

(a) We quash and set aside the impugned order dated
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5™ of March, 2020 passed by Respondent No. 4, namely the
Assistant Commissioner of State Taxes, Sasaram Circle,
Sasaram in Reference No. ZA100320005514K [GSTIN No.
10AOCPS4190K2ZW] under Section 73 of the State Act and
summary of order issued in form GST DRC-07 dated
05.03.2020 under Section 73 of the State Act;

(b) We accept the statement of the petitioner that 10
per cent of the total amount, being condition prerequisite for
hearing of the appeal, already stands deposited;

(c) Further the petitioner undertakes to additionally
deposit ten per cent of the amount of the demand raised
before the Assessing Officer. This shall be done within four
weeks.

(d) This deposit shall be without prejudice to the
respective rights and contention of the parties and subject to
the order passed by the Assessing Officer. However, if it is
ultimately found that the petitioner’s deposit is in excess,
the same shall be refunded within two months from the date
of passing of the order;

(e) In this view of the matter, we also direct for de-
freezing/de-attaching of the bank account(s) of the writ-

petitioner attached in reference to the proceedings, subject
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matter of present petition. This shall be done immediately.

(f) Petitioner undertakes to appear before the
Assessing Officer on 21% of July, 2021 at 10:30 A.M., if
possible through digital mode;

(g) Opportunity of hearing shall be afforded to the
parties to place on record all essential documents and
materials, if so required and desired;

(h) The Assessing Officer shall pass a fresh order
only after affording adequate opportunity to all concerned,
including the writ petitioner;

(1) Petitioner through learned counsel undertakes to
fully cooperate in such proceedings and not take
unnecessary adjournment;

() The Assessing Officer shall decide the matter on
merits expeditiously, preferably within a period of two
months from the date of appearance of the petitioner;

(k) Liberty reserved to the petitioner to challenge
the order, if required and desired;

() Equally, liberty reserved to the parties to take
recourse to such other remedies as are otherwise available
in accordance with law;

(m) We are hopeful that as and when petitioner
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takes recourse to such remedies, before the appropriate forum,
the same shall be dealt with, in accordance with law, with a
reasonable dispatch;
(n) We have not expressed any opinion on merits and all
issues are left open,;
(o) If possible, proceedings during the time of current
Pandemic [Covid-19] be conducted through digital mode;
(p) All other prayers are left open to be adjudicated if
the petitioner so desires, in an appropriate proceedings;
The instant petition sands disposed of in the
aforesaid terms.
Interlocutory Application(s), if any, also stands
disposed of.
Learned counsel for the respondents undertakes to
communicate the order to the appropriate authority through

electronic mode.

(Sanjay Karol, CJ)

(S. Kumar, J)
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