IN THE HIGH COURT OF JUDICATURE AT PATNA
Civil Writ Jurisdiction Case No. 8650 of 2021

M5 Pramod Khad Bhandar & proprieiosship concern baving [t place of
business af Gaurskshini, Santoshi Maa Path, Sassrmn, Eohtas - 32015
thromgh Tis proprivice momely Proood Kemae Siagh male aged about Ybvaars
-
son of Bal Keshwar Singh, resident of Gaurakshini, Santoshi Maa Path,
Samoram. Bohias E21LS. R = T T
Vearsis

The Union OF Indin throngh the Secretary, Minisry of Finanee, prvernmen:
of [mdia gt Mew Drelht

2. The Prinsipal Chicl Copmnissioan 0 Clential CERT el UKL central rsvemn
bav bding, Birchana Patel Path. Patnn.

1, The Stote of Bihar through the Principal Secrciary cum Commissioner,

Dreparimenl ol St Taxes, Chovesnnnwnl of Bihar, Peoia.

4 lhe Assstan Comrnlgsioner of Sfate Taves  Spanmm Oirele Ssegpram
[Sepiember 201 &

v e ve g mne Pgpondests

Appearance :

For the Petitioner/s : Mr. Gautam Kumar Kejriwal, Advocate
Mr. Atal Bihari Pandey, Advocate
Mr. Alok Kumar Jha, Advocate

For the Respondent/s Dr. K.N. Singh, ASG
Mr. Vikash Kumar, S.C. 11

CORAM: HONOURABLE THE CHIEF JUSTICE
and
HONOURABLE MR. JUSTICE S. KUMAR
ORAL JUDGMENT
(Per: HONOURABLE THE CHIEF JUSTICE)

(The proceedings of the Court are being conducted by Hon’ble the Chief
Justice/ Hon’ble Judges through Video Conferencing from their
residential offices/residences. Also, the Advocates and the Staffs joined
the proceedings through Video Conferencing from their
residences/offices.)

Date : 08-06-2021
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Learned counsel for the parties desire the matter be
taken up today.

Petitioner has prayed for the following relief(s):

i) For holding end o decloation) that  the provisiom of Tew
meorporated under section 16043 of fhe Cennal Cusads And
Serviees Tax Act 20017 (hereinafter referred e as the cenlm) wel
for shorty as weli as Bihar Gosds And Services Tax Act 2007
(Bercimatier referred fo o the state et for short) 15 ultm vires ihe
pravisions of srticle 265 of the Constiation of Indiag

b} For ssuance of & consequential writ in the noture of & declorativn
siriking down the provision of law incorporated under section

160y Pt thie comirnl and stude act;

¢) For holding and o declarsion that the entitlement 10 the benelit
of input e ersdit is subject w fulfilment of the conditicns
prescribed wnder sectan 18 (21 alone and 3 camnat be subjected
b further riders of eligihifiny conditions. in lenms of secting 16
(=4 b bodh the snid st

d) For furiber holding ond o declomieen tha the provision of luw
proscribed usder wection 16 (4} of Bath the central und =g o
vinlaies and defeats the very conoept of indirect taation which

is the foundaticon of both the s

2] For further bolding and o deglamtion that thse provisson of Loy
preserbed under section I (49 of bl the central sred stale act
laas o direct consegquence of subjecting the maable person under
the sand central anig state net e direct tation which in other
wiards 1a @ bax charged ob tee bcome of 2 person snd as such s
complete depariune from the very spinL, theme and olsect of both
the laws legiskated by e Parliomeni and the competend

legeslnbures;

s g
% Ll
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i) For further holding and o declamtion that the provision of aw
incorporated under section 16 (4) of both the central and state acl
creates a situstion of double faxotion of one  partscular
wansaction which iz impermissible in terms of the provisions of
bath the central and staiz act as double txation has b been
specifically prescribed anyswhire under both the legistations:

gl For further holding and o declaration that in whsense of any
restriction upon filing of returns for any pant of the preceding
financial venr oven afler the month of September of the
following financial year under the provisions of both the central
and state act the denind of inpol tax eredi in lerms of section 16
{4} of ioth tse wets s ultrn vires the meaning and purpose arising
out of conjained reading of section 39 read wiily seotion 47 read
with section 44 {2 of the ceniral pet;

0 I the Alternative: ;s

b} For holding #nd o decleration that the provision of v
incaorporated under section |6 (4) of both the central and state act
ls simply directory sl mot mandalery and as such sy
inndvertent fablure or non-compliante of the reguirements of the
anid provision would not defear the entitfement of a person o
inpun 13 credit contemplatod undes the acts,

i1 For holding and & declaration that the inpul e eredit heing &
substantial fight orsing out of beneficial part of legislation under

bl thie ceitral pnd stnte act carmot be smaiched for the sake of
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inere procedures o preseribed sder section [ (4] of both the
ncis;

jb Fast Teoldding and o declsrtion thst the very rmture of mpd s
credll ns substantive righi conpol permit its exiinetion st the
hands of procedural requirements which s always directory In
nusture and not mandaiory,

k1 For izsunnes of 4 consequentinl writ ar order for quashing of the
ek pate oeder datad 05032020 passed under section 73 of b
sinte act and also Tor quashing of the summary of vrder ssued in
fora G T DAL - 07 duted (5005, 2020 kkessd by the respondenl
o 4 Us 7309) of the State Act whereby and where under the
input tax eredit claimed by the petilioner qua the fircable perind
af September 2018 has been rejected and denied for reasons of
diebivy in filing of the respective returma i terms of section 16 (2)
af bt the seds)

[ For further isusnee  of & direction of order resiruining e
espondent number 4 from laking any coercive action tar
recovvery of the ampant in demand Trom the petitioner during the
sendency of the present writ application or for o dinsctivn) far
refind of the part or whole of the amount in case recovered from

the pelitioner in exercise of powers under fhe provisions of butl

the central and Bihor pol during the peodency of e wril
applwation;

m} For grant of aoy alber reliel of reliefs o which the peliboner [
fouiid entitled in the focts and circusmstances of this case

During the course of submission, petitioner confined
his relief with respect to prayer clause ‘k’ and ‘I’, reserving
liberty to press the other prayers, on the same and subsequent
cause of action, if so required, in an appropriate proceedings.

It is brought to our notice that post passing of the
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impugned order dated 5% of March, 2020, petitioner’s bank
account(s) also stands attached.

According to the Revenue, petitioner has an equally
alternative efficacious remedy of filing an appeal under the
provisions of the Bihar Goods and Services Tax Act, 2017.

However, having heard learned counsel for the parties
as also perused the record made available, we are of the
considered view that this Court, notwithstanding the statutory
remedy, is not precluded from interfering where, ex facie, we
form an opinion that the order is bad in law. This we say so,
for two reasons- (a) violation of principles of natural justice,
i.e. Fair opportunity of hearing. No sufficient time was
afforded to the petitioner to represent his case; (b) order passed
ex parte in nature, does not assign any sufficient reasons even
decipherable from the record, as to how the officer could
determine the amount due and payable by the assessee. The
order, ex parte in nature, passed in violation of the principles
of natural justice, entails civil consequences. As such, on this
short ground alone, we dispose of the present writ petition in
the following mutually agreeable terms:

(a) We quash and set aside the impugned order dated

5™ of March, 2020 passed by Respondent No. 4, namely the
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Assistant Commissioner of State Taxes, Sasaram Circle,
Sasaram in Reference No. ZA1003200056677 [GSTIN No.
10AOCPS4190K2ZW] under Section 73 of the State Act and
summary of order issued in form GST DRC-07 dated
05.03.2020 under Section 73 of the State Act;

(b) We accept the statement of the petitioner that 10
per cent of the total amount, being condition prerequisite for
hearing of the appeal, already stands deposited;

(c) Further the petitioner undertakes to additionally
deposit ten per cent of the amount of the demand raised
before the Assessing Officer. This shall be done within four
weeks.

(d) This deposit shall be without prejudice to the
respective rights and contention of the parties and subject to
the order passed by the Assessing Officer. However, if it is
ultimately found that the petitioner’s deposit is in excess,
the same shall be refunded within two months from the date
of passing of the order;

(e) In this view of the matter, we also direct for de-
freezing/de-attaching of the bank account(s) of the writ-
petitioner attached in reference to the proceedings, subject

matter of present petition. This shall be done immediately.
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(f) Petitioner undertakes to appear before the
Assessing Officer on 21* of July, 2021 at 10:30 A.M., if
possible through digital mode;

(g) Opportunity of hearing shall be afforded to the
parties to place on record all essential documents and
materials, if so required and desired;

(h) The Assessing Officer shall pass a fresh order
only after affording adequate opportunity to all concerned,
including the writ petitioner;

(1) Petitioner through learned counsel undertakes to
fully cooperate in such proceedings and not take
unnecessary adjournment;

() The Assessing Officer shall decide the matter on
merits expeditiously, preferably within a period of two
months from the date of appearance of the petitioner;

(k) Liberty reserved to the petitioner to challenge
the order, if required and desired;

(1) Equally, liberty reserved to the parties to take
recourse to such other remedies as are otherwise available
in accordance with law;

(m) We are hopeful that as and when petitioner

takes recourse to such remedies, before the appropriate
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forum, the same shall be dealt with, in accordance with law,
with a reasonable dispatch;
(n) We have not expressed any opinion on merits

and all issues are left open;
(o) If possible, proceedings during the time of current
Pandemic [Covid-19] be conducted through digital mode;
(p) All other prayers are left open to be adjudicated if
the petitioner so desires, in an appropriate proceedings;
The instant petition sands disposed of in the
aforesaid terms.
Interlocutory  Application(s), if any, also stands
disposed of.
Learned counsel for the respondents undertakes to
communicate the order to the appropriate authority through

electronic mode.

(Sanjay Karol, CJ)
(S. Kumar, J)
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