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* IN THE HIGH COURT OF DELHI AT NEW DELHI

Date of Decision : 08.05.2020
+ W.P.(C) 3076/2020

M/S CHINA RAILWAY NO.10 ENGINEERING
GROup co.LT™. L Petitioner
Through:  Mr. Neeraj Kishan Kaul, Sr. Adv. with
Mr. Bhaskar Vali, Mr. Rajat Jain, Mr.
Chanan Parwani and Ms. Nimisha,
Advs.
versus

NATIONAL HIGHWAYS AUTHORITY OF INDIA
& ANR.., * VARSI L. Respondents
Through:  Mr. Ankur Mittal, Adv. for NHAI
Mr. Ripu Daman Bhardwaj, CGSC.

+ W.P.(C) 3079/2020

M/S CHINA RAILWAY NO.10 ENGINEERING
GROUP CO.LTD. L Petitioner
Through: = Mr. Neeraj Kishan Kaul, Sr. Adv. with
Mr. Bhaskar Vali, Mr. Rajat Jain, Mr.
Chanan Parwani and Ms. Nimisha,
Advs.

VETrsus

NATIONAL HIGHWAYS AUTHORITY OF INDIA
&ANR. . Respondents
Through:  Mr. Ankur Mittal, Adv. for NHAI
Mr. Ripu Daman Bhardwaj, CGSC.
CORAM:

HON'BLE MR. JUSTICE VIPIN SANGHI
HON'BLE MR. JUSTICE RAJNISH BHATNAGAR
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VIPIN SANGHLI, J (ORAL)

CM APPL. 10698/2020 in W.P.(C) 3076/2020 & CM APPL. 10704/2020
in WPC 3079/2020

The court fees be paid within two weeks. The applications stand

disposed of.

W.P.(C) 3076/2020& CM APPL.. 10697/2020 AND W.P.(C) 3079/2020 &
CM APPL. 10703/2020

1. Since the parties to the present petitions and, the facts relevant for the
decision of two writ petitions are the same, and the petitioner as well as the
respondents have advanced the same set of submissions, we proceed to
dispose of these two writ petitions by this common order. These two writ
petitions have been preferred by the petitioner M/s. China Railway No.10
Engineering Group Co. Ltd. seeking similar reliefs, namely, to assail the two
similar letters dated 20.03.2020 issued by the respondent/ National Highways
Authority of India (NHAI) to the petitioner, declaring the petitioner’s two
technical bids in respect of two different bids submitted by the petitioner in
response to two Requests for Proposal (RFPs) issued by the respondent for
construction of portions of a highway, to be non-responsive. The particulars
of the two RFPs find mention in the “Subject” of the two impugned

communications.

2. The communication dated 20.03.2020, which forms the subject matter
of W.P. (C) No.3076/2020 reads as follows:
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[Bchin Kumar Gapsan
Sapral Managor (T)
Fhaatmala

3. Similarly, the impugned letter dated 20.03.2020 issued to the petitioner,

which is assailed in W.P. (C) No0.3079/2020 reads as follows:
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NHMJ"BMIDEIh1-\l‘adodaraf2015!Pkg1 2 Date: 20.03,2020
To,
All bidders as per list below
Subject; Construction of Eight Lane Carriageway starting near Major Bridge on Mej River to Junction
with 5H-374 (Ch. 331.030 - 359.170) section of Delhi - Vadodara Access Controlled Green
fizid Alignment (MH-148N) on EPC Mede under Bharatmala Pariyojana in the State of
Rejasthan- Technical Responsiveness and opening of financial bids regarding.
Please refer to RFP invitation for the above project. RFP applications of the respective bidders
have been evaluated as per eligibility and gualifications requirements as per the RFP document. The
result of the technical evaluation as approved by the Competent Authority in MHAI is as under:

(&} Technizally non-responsive bidders

[& Name of the Eidders | - Remarks
Nao

[ 17| M7s China Rallway No. Mss China Rallway Mo. 10 Engineering Group Co. Lid., Lead
10 Engineering Group | member of the bidder M#s China Railway No. 10 Engineering Group |
Co. Lid.- Varaha Infra | cq | td - varaha Infra Limited (JV} has claimed tha project: “Fourth |
| Ginniest L) Section of Line Construction of Mewly-built Yunnan-Guangsi Line
(Yunman section)™ i additional criteria required under Clause
2,2.2.2 {nn) of RFP. However, the client certificate attached in the
| i submitted for the safd project is in Chinese language and is naot |
clear, Further the said certificate is not signed by the client. Hence,
it has been noted that the said certificate 15 not accepted ﬂ::-rI
evaluation purpose and thus, the bidder s declared as non responsive
in terms of clawse 2.2.2.2 (ii} of RFP.

(b} Technically responsive bidders

[=. | Mame of the Bidders i Remarks
HNa.
1 | Mis Larsen & Toubro Linnited
Z | M/sConstructora San Jose 5. A, - M/s
| 5.P. Singla Constructions Pvt. Led. (V)
|73 | W75 GR Infraprajects Limited
| & | Ms Ashoka Buildcon Limited ]

Technically Responsive
Technically Responsive

Technically Responsive
Technically Responsive

%6 9 2iEEEreﬂsE.-ntal:ivmr'ls, if any, on the Technical Evaluation shall be submitted to the Authority up to

1. The Financial Bids of the Technically Responsive Bidders shall be opened on £7.03.2020 at 11:30
hrs in the Training Room, Ground Flaar, MHAI HO, G 585, sector-10, Dwarka, New Delhi. The Responsive
bidders are, therefore, requested to depute their authorized representative to be present at the time
of opening of Financial Bids.

Bk

{Rohin Kumar Glpta)

General Manager (T)
Bharatmala

4, During the hearing, the record of W.P. (C) No0.3079/2020 has been

referred to by learned counsel. We shall be referring to the same hereinafter.
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The primary submission of Mr. Neeraj K. Kaul, learned senior advocate
appearing for the petitioner is that the premise on which the technical bids of
the petitioner have been found to be non responsive is incorrect. Mr. Kaul
submits that the ground taken for holding the technical bid to be non
responsive is that the experience certificate of the petitioner, which forms a
part of the bid documents, is in Chinese language and is not clear, and that the
said certificate is not signed by the petitioner. On that ground, the experience
certificate furnished by the petitioner has not been accepted for evaluation
purpose and, consequently, the bid has been held to be non responsive in terms

of clause 2.2.2.2 (ii) of the RFP.

5. Mr. Kaul submits that the petitioner submitted the certificate issued by
the statutory auditor, which fully complies with the requirement of certifying
the previous works done by the petitioner, and reliance placed by the
respondent on the additional certificate issued in Chinese — of which the
English translation was also submitted with the bid documents, to reject the
petitioners technical bid is erroneous inasmuch, as, it was not even necessary
for the petitioners to have submitted any other experience certificate, since the
petitioner had submitted the certificate issued by the Statutory Auditor in
terms of the RFP.

6. To examine this primary submission of the petitioner, we may, at this
stage, notice the relevant provisions of the RFPs, which have been relied upon
by the parties in support of their respective submissions. Clause 2.2.2 of the
RFP, which is similar in both the RFPs, deals with the aspect of qualification
required for bidders. Clause 2.2.2.2 deals with the aspect of Technical
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Capacity. We may reproduce herein below the relevant extract of clause

2.2.2.2. The same reads as follows:

“2.2.2.2 Technical Capacity

(i)  For demonstrating technical capacity and
experience (the “Technical Capacity”), the Bidder
shall, over the past [5 (five)] years preceding the
Bid Due Date, have received payments for
construction of Eligible Project(s), or has
undertaken construction works by itself in a PPP
project, such that the sum total thereof, as further
adjusted in accordance with clause 2.2.2.5 (i) &
(ii), is more than Rs.2105.96 (Rs. Two thousand one
hundred five crore and ninety six lakh only) (the
“Threshold Technical Capacity”).

(ii)  Provided that at least one similar work of 25% of
Estimated Project Cost Rs.263.25 crore (Rs. Two
hundred sixty three crore and twenty five lakh only)
shall have been completed from the Eligible
Projects in Category 1 and/or Category 3 specified
in Clause 2.2.2.5. For this purpose, a project shall
be considered to be completed, if more than 90% of
the value of work has been completed and such
completed value of work is equal to or more than

25% of the estimated project cost.
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7.

The sole Bidder or in case the Bidder being a Joint
Venture, any member of Joint Venture shall
necessarily demonstrate additional experience in
construction of Major Bridge/ROBs/Flyovers in
the last 5 (Five) financial years preceding the Bid
Due Date i.e. shall have completed atleast one
similar Major Bridge/ROB/Flyover having span
equal to or greater than 60 meters”. (emphasis

supplied)

Reliance has been placed by Mr. Kaul on clause 2.2.2.7, which deals

with ‘Submission in support of Technical Capacity’ and reads as follows:

8.

“(i) The Bidder should furnish the details of Eligible
Experience for the last 5 (five) financial years immediately
preceding the Bid Due Date.

(ii) The Bidder must provide the necessary information
relating to Technical Capacity as per format at Annex-Il of
Appendix-IA.

(iii) The Bidder should furnish the required Project-specific
information and evidence in support of its claim of Technical

Capacity, as per format at Annex -1V of Appendix-1A”,

Mr. Kaul has also referred to Annexure II appended to the RFP, which

reads as follows:
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Smuondl Hgvauys Awboray of Iadia Fooaes (in Pogess’
Annex-il

ANNEX-1I
Technical Capacity of the Bidder®

{ﬁmsdm2)222)‘5~2}17 e
Applicant | Project | Cate- | Experience (@y‘_ﬂﬁﬁ_ Techaical
of  self-

type Code* | gory® | Payments received for
coastruction of Eligible | construction in Eligibte

Progects im Categories 3 | Projects in Categnries |
and 2
in {2 (3 4] 15) 16)

Single  entity
Bidder or Lead
Member
incloding other
membders of the
Joim Ventwre

=Imicinio>

Aggregate Technical Experience =

£ Provide detalls of only those projects that have beer undertaken by the Appitcans. or its Leod
member including members tn case of jotm versure, under (t5 0w nome separately and’ or by @
project company eligible under Claowse 2.2 2.6(1)(5). In case of Categories | and 2, inclwde only
rhose profects which have an extimased capital vost exceeding the amonmt specified in Clause
2.2.2.6(1)(c) amd for Caregories 3 and 3, Inclade omly thase projects wiere the pxeyments received
exceed the amosnt specificd dn Clavse 2.2.2 671 in case the 8id Due Date fails within 3 (three)
muhs of the clove of the lasest fimoncial year, refer b Closse 2113

* Refer Annex-1V of this Appendix-l. Add mare roves if necersary
! Refer Clawere 2.2.2.5(i)

== Comstrwction shall mot include sypply of goods or equipment excopt when swch goods or
equipmmers form part of @ turn-key constraction contracy’ EPC contract for the profect. In me case
shall the cost of malrtenance amd repalr, operation of Highways ond land be (ncluded while
companting the Experience Scove of an Eligible Project

¥ For comversion of US Dollary 1o Rupees, the rate of conversion shall be Rupees ** (**) 1o «
LS Dollor.

¢ I the case of on Eligible Project sitwated in an OECD country, the Expertence Scove so arrived
wt stall be further multiplied by 0.5, in accordance with the provisions of Clavse 2.2.2.3(i) aed
the prostoct thereof shall be the Experience Scove for such EligiNe Projecty,

Ve comvgraiow raaw of USD sty Rapews shall de e dadly represemaiive excioange raws patliotwd by the Reserve
Hask of I for the relevany dare. Waere redivany dow vhoadd be ar ox the e 28 frwenty eygivy duya peior 1o the
Appivcavon Doe Dase

Comprvction of Eipht Lawe Corriageway storting nesr Magfor Bridpe om Me) River to Jarctioe with 5H.374 1Ce
J31 036 - 3591 70 rection of Dellr ~ ’MMCMG"WM’WMH J3ENG on EPC Mode
wnder @harotmaiz Faryaseas v e Seve of Rapathas L3

MOTE: I guse of » Joda Veniere, nfomation in Arnex-l and Amnexs1Y of Appendin- shabl be

provided sepamisly for other Membery s g 10 escahlish thay ench such Member has 30 percent
of mare of the Threahold Technical Capecity, (Mefer oy 222 40
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0. Mr. Kaul submits that in compliance with the aforesaid clauses of the

RFP, the petitioner duly submitted the Statutory Auditors Certificate, which

reads as follows:

ENEFELENESH (R8T

SUAFU CERTIFIRD PomLA ACCOUNTANTS &9
MEPGHEEA MM IoE iR
HPRR vz2fcpa® bl com
S, 052001 W, +fRe LIN3ILTRIYS

Based on its books of accounts and other published information authenticated by it,
this is 1o certify that M/s China Railway No.10 Engineering Group Co., Lrd. was
engaged by Yunnan-Guangxi Railway Yunnan Co,, Ltd. to execute Fourth Section of
Line Construction of Newly-bullt Yunnan-Guangxi Line (Yunnan section) for
Railway Sector. The construction of the project commenced on 1% June, 2010 and the
project was commissioned on 30" May 2016. It Is certified that Bidder received
payments from its Clients for Construction Works executed by them or work executed
and certified by the Engincer - in - Charge/Independent Engincer/Authority’s
Engineer, in the aforesaid construction works.

We further certify that the total estimated capital cost of the project is Rs 3,887.31Cr
(Rupees Three Thousand Eight Hundred Eighty Seven Crores and Thirty One
Lakhs Only) of which the Applicant received or has executed the work as certified by
the Engineer - in - Charge/Independent Engineer/Authority’s Engineer Rs 1,515.940
Cr (Rupees One Thousand Five Hundred Fifteen Crores and Ninty Four Lakhs
Only). during the past five financial years as per year-wise details noted below:

| Amount in INR
Sr.No. Yei Croves
1 2016 2
2 2015 . 54428
3 2014 698.42

Name of Audit Firg: HUAFILED FIED PUBLIC ACCOUNTANTS GP.

Seal of Audit

Stgnature of Auth
'.*,d ey %,11 % ﬂ .

Name of Au!hoﬂ!d-%tory. Uulingwen J 3 ’

Designation of Authorised Signatory: Registered Accountant|

Date: 11.11.2019

1 ) '.
0" ‘ L‘
v
Han Hui
Manager Director
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10.  Mr. Kaul then drew our attention to the documents — on the basis of
which the petitioners bids have been held to be non responsive. The original

of the said document is in Chinese language.

11.  We may observe that, as pointed out by Mr. Ankur Mittal, learned
counsel for the respondent/ NHAI, the said document does not bear any
signature or date. All that it bears is a stamp/ seal, which we assume, is of the
petitioner. We may observe that the seal itself is also in Chinese language
and, therefore, we are in no position to state with certainty as to whether, or

not, the said seal is of the petitioner company.

12.  Along with the said document, the petitioner also submitted — what it
claims to be, the true translation of the said Chinese document. The English
translation also does not bear any date or signature. The said English

translation reads as follows:
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m Form of Construction Performance
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Form of Construction Performance
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Evaluation Form of Construction Performunce
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Evaluation Form of Construction Performance
#f Lise Coneruction of Newly-tuilt

Frivpert same

Progest v | Yuran

Mot cumrsnl Tuonel Enginceriog
l"".‘"’ ‘ \’U-O-mll.w-g; Yuonsan Cu. Lt

Lvagn usat Chana Railvay Eryuan Eagecesiey Groep Lo L

! :m-s.m.m SCTR Stpervinion Cu , (a2 { "‘! —_— We mnn:m_
Csnstn unt | Chins Raibeay No. 10 Englaseriag Growp Cu . Lt
s of e | 2010

Timgafl
iow My 10,2018

Lssasct yesce f’"lﬂd&um'

ane 12 sewly-Sant sannels w1 108l length of 40,730 ke all of waich ww dossledie
tmmnch. The tochaionl sasdard i 200kmh sadd 250kl b rescrved
There arg 6 Snblc-line wrnels with o bong® of Lhas sod above (effective st & s s
V2a®), of which Be Xmgfu tianel is 12787n (clss | high-cok mnsel) ang 2 Chang qugpo
tumoel s 1267m n length totacmman duried depth s 0%, classl highosk Tummell The
| b of the Thamniog tumnel o 6350 1, the leagh of Mo Laopo tusnet ba 2990 m, e kengin
e T30 gesdan fusoel # 2574 m amd e fergth of the Nengis el s 1007 m
| The geologicnl conditions of manel for ths Lon are comglen st there are Toar topws ot
surrounding rock typet 11 UL IV, sod V. Meoy of them pass theoegh fhuh froches sume. 100y
burs, Digh temparature, hane, watter sk, gan Nigh roend strea Sofl sl Bpansine sl
!wumwmnhhmnml e ol B tareel will
Frrgma profife tad in rdance with the New Asatras Vumneling Mahnd Advenced wpom® will 5
used @ the form of shvanoed anchors, slveaced saed ducts, advancod pipe shads, en e
nival seppor Wil combing with anchomiperyocts and sicel sepports. Tinngumng patadiy
adity i taroscts apply md ramport Extrvetson aed mancling in e tuanels apply flavii
v raeapedt. Undempround cavers gucavation folews the surmounding mock vandtiony -t
W sunounding mk %0 apply full-section convemsion, clans-21! 3nd IV mumosading rock apples
Yep evcavation melivd sensineton. The penersl secton of classeV o munh ewevited
ep excavativs mehiod cyupled wilh wapory s, Futersiens, the Sy ad et
wectings are usnly Based on thror seps and seves weps conwirwmon mcthad. Some of o
; e of sansel are shallowly Duried and Se bas rescws setion adephs the (1
mmmumma wdtwalk ol comestction method,

Constructos st sead!
Date
| YuneOwe g Bahamy Y Co L if {senlt

DRI Wt el |

(hax

Vermae-Cusnpi Hathway Coopermiean Contraction Prajoct Deparsest of Chow
Rasdawy Fryudn Enginesring Gooup Co | 10 !

SLPaT™ Aush et sewl |
) Dves
*ENn o Y anCamegl Ratheay Yannas Section Sugers sonm Lot 2 Progeut ks
Ugersinia. SCTR Contrssatt Sepers s Lo Ll sl

—

W.P.(C.) No.3076/2020 & 3079/2020 Page 16 of 27



Evaluation Form of Construction Performance

Foun Sechow of 1ire Constnuction of Newly-bolt T ‘|
Yistaan-Olumngs) Linef Yusnan sectan ) s

Ywian

e —— i —— A ——

Procow womtie | Niva-baliasted line engineering asd others

Coptmw | Yoamaa-Gussaxi Ruwiy Yusan Co. Lid
g | oA Ry Eryuun Eaginorring Qg Lo L8 7]
| supaviai| SCTK Copntion Supeviin Co. Lot R | weismgenn |

Comiration wit | Chins Radhwsy No 10 Ergineering Ciroup Ca 132

Toeot | ype1, 2010
Tene o
30,2094
conpaten e o
| Uentract price | 1993709 million ywan -
S T comem of T meadallimied line usdermben hy thin Lot icudes peecaig
wum«uwuﬁuummumq.u
'meuwdamwnhm«umsmm
Bridgs (DRA1-OF-DRSVE- 10, wih & Wngsh of 190 502 radtwiay ik kireeter) '
Mﬂu\mﬂhmﬂhﬂnho‘nhmmmﬂmtm 1he bed bavg?

of the mon-buliasted Tite i 90 013k, 19 the proumrny eid of the sheepet m sat with & k!
| uf 127340 CRTS lquwmmnm

| Sigmal comprohensive grownding sl i B3 NIShm. waegreed pipe ditsh of BN ol
WJMMM)

Coavirudtbsm et ()
Dz
YusnanGesegy Raiteny Yonear Lo L caadh

Devgr s senld

[ Ros

Visnan-Ouwgu Railesy Covpersion C'n-mo-l Propost Dogemmasst of Ohns
Radwey fieyuan ngiosnng Groug Cec. (14 (ex])

Sapervieson uodwall

Dan

> “ '

e Gangys Rl Yensan Seotan Superyaan L T Mupent Depaauman o

4 "~ K Comirecsion Supervilon Oy GRL Dwals

fymamof |
cenvtyrhon sl

W.P.(C.) No.3076/2020 & 3079/2020 Page 17 of 27



13.  Mr. Kaul submits that the respondent, prior to issuance of the impugned

communication, issued a letter dated 6/9.03.2020 seeking certain
clarifications latest by 16.03.2020. The petitioner provided the requisite
clarifications, including in respect of the alleged non compliance of clause
2.2.2.2 (i1) vide letter dated 14.03.2020. The alleged discrepancy pointed out
by the respondent NHAI and the reply of the petitioner thereto, vis-a-vis,
clause 2.2.2.2 (ii) (Additional Experience) is extracted herein below, and

reads as follows:

Clause 2.2.2.2 (ii) (Additional
Experience)-

As per clause 2.2.2.2 (ii) “The | The Certificate which we

sole Bidder or in case the
Bidder being a Joint Venture,
any member of Joint Venture
shall necessarily demonstrate
additional  experience in
construction of Major
Bridge/ROBs/Flyovers in the
last 5 (Five) financial years
preceding the Bid Due Date
i.e. shall have completed
atleast one similar Major
Bridge/ROB/Flyover having
span equal to or greater than
60 meters”.

Project claimed by the Bidder
for Additional Experience
under the name of Lead
Member, maximum  span
length in the subject project is

have submitted as Additional
Experience for construction

of Major Bridge/
ROBs/Flyovers in the last 5
(Five) - financial  years

preceding the Bid Due Date

is duly stamped by the
Employer, Design
Consultant. The same

certificate is also notarized,
legalized and Finally
Stamped by Indian Embassy
in China.

In the same certificate, it is
clearly  mentioned  that
Nanqui River Bridge adopts
68+ 128+68m long-span pre-
stressed concrete continuous
rigid frame girder crossing
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not clear. Also the certificates |the Nanqui River. So the
submitted in Chinese | longest span executed is for
Language are not clear & not | 128 meters.

signed by Client.

14.  Mr. Kaul submits that the respondents have ignored the clarification
furnished by the petitioner and disregarded the documents submitted by it
with its bid, and proceeded to issue the impugned communication dated

20.03.2020, as aforesaid.

15.  Mr. Kaul submits that after the issuance of the impugned
communication, the petitioner once again submitted a detailed reply in
relation to the alleged non compliance of clause 2.2.2.2 (ii) of the RFP vide
letter dated 23.03.2020. The reply given by the petitioner is extracted herein

below and reads as follows:

“The Experience Certificate of M/s China Railway No.10
Engineering Group Co. Ltd. Lead Member of the Bidder, in
Chinese language has been signed by the client duly stamped,
which can be seen on Page No.184 Volume I of IV of the
submitted bid. English translation of the said certificate has
also been provided in the Bid document on PDF Page No.193
of Volume I of 1V containing seal of the Client, which has also
been apostilled by the Indian Embassy in China and Notarised
as per Law of China. However, we hereby once again submit
a legible signed and sealed copy of the said Certificate duly
Notarised by Indian Notary.

Further, in this regard, it may not be out of place to mention
that the Statutory Auditor of Lead Member of the bidder has
also submitted a certificate certifying the payments received
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for captioned work during last five years as mentioned in the
said certificate available at page 168 of Vol I of 1V of Bid
document and client certificate (in question) is only a
supporting document for having carried out the work.
“Fourth Section of Line Construction of Newly Built Yunnan
— Guangxi Line (Yunnan Section)” to meet out the additional
criteria as required under Clause 2.2.2.2 (ii) of RFP.

We further assure that we will show you the said certificate (in
original) in case, we emerged as the lowest bidder.

We, therefore, request your good self to kindly consider our bid
and enable us to participate in financial bid opening”.
(emphasis supplied)

16.  Mr. Kaul submits that the petitioner is a well established construction
company performing several construction contracts worth thousands of
crores, including in India, and for the NHALI itself. The respondents are,
therefore, aware of the technical capacity of the petitioner. He submits that
the respondents have adopted a hyper technical approach in rejecting the

technical bid of the petitioner, which is not justified.

17.  Inresponse to the aforesaid submission of Mr. Kaul, Mr. Mittal, learned
counsel for the respondent NHAI submits that the rejection of the technical
bid of the petitioner as non responsive is completely justified. He emphasizes
that clause 2.2.2.2, which deals with the aspect of technical capacity, provided
in clause (i1) that the bidder, or in case the bidder is a joint venture, any
member of the joint venture “shall necessarily demonstrate additional
experience in construction of Major Bridge/ ROBs/ Flyovers in the last 5

(Five) financial years preceding the Bid Due Date i.e. shall have completed
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atleast one similar Major Bridge/ ROB/ Flyover having span equal to or
greater than 60 meters”. Mr. Mittal submits that even the petitioner was
conscious of the fact that this is an additional experience requirement for
technical qualification, and to demonstrate that the petitioner has the requisite
experience, it submitted the Chinese certificate (unsigned and undated)
alongwith a purported English translation (again unsigned and undated). He
submits that the Statutory Auditors Certificate relied upon by the petitioner
nowhere certifies that the petitioner has the experience of constructing Major
Bridge/ ROBs/ Flyovers, or that it had executed a work involving the
construction of a Bridge/ROB/Flyover with a span of 60 meters or more in
the last five years. The Statutory Auditors Certificate only certifies, on the
basis of the books of accounts of the petitioner, that the petitioner was engaged
by Yunnan-Guangxi Railway Yunnan Co. Ltd. to execute Fourth Section of
Line Construction of Newly Built Yunnan-Guangxi (Yunnan Section) for
Railway Sector. It certifies as to when the construction of the project
commenced, and when the project was commissioned, and that the petitioner
had received payments from the clients for construction works. It also
certifies the estimated capital cost of the said project and the amount received
by the petitioner during the past five financial years, of which the breakup is

given.

18. At this stage, we may observe that though the said certificate purports
to give breakup of the amounts received in the past five financial years, the
tabulation actually discloses the amount received only in the three years,

namely, 2014, 2015 and 2016.
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19. Mr. Mittal submits that the said Statutory Auditor Certificate is,
therefore of no avail to the petitioner, since the statutory auditor, in this
certificate, did not certify the execution of work by the petitioner in the last
five years relating to construction of Bridge/ ROBs/ Flyovers. Mr. Mittal
submits that the submission of a Chinese document purporting to certify the
execution of works relating to Major Bridge/ ROBs/ Flyovers, which was
neither signed nor dated, was meaningless, since the ownership of the said
document was not established. Moreover, in the absence of the date, it was
not even clear as to when the said certificate was drawn. The mere affixation
of a seal in Chinese language, which the Technical Evaluation Committee
(TEC) of the respondent could not have appreciated, was also meaningless.
He submits that the English translation submitted by the petitioner was again
merely stamped, and was neither signed nor dated. The mere fact that the
documents were apostilled by the Indian Embassy in China, and that they
were Notarised by a Notary Public in India, does not resolve the deficiency in
the said documents of them not being signed not being dated. Consequently,
even the ownership of the translations was not established. Unless signed, the
petitioner could not be held bound by the certificate, and could escape from
legal consequences if it were to renege from its offer contained in the bid.
Thus, the TEC of the respondent rightly did not rely upon the said documents

while evaluating the technical bid of the petitioner.

20. To this, the submission of Mr. Kaul is that as per the Chinese law, once
a document is stamped, it does not require signatures. We may, at this stage
itself, observe that when the petitioner submits its bids in India in response to

the RFPs issued by NHAI, it is imperative for the petitioner to meet the
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requirement of the RFPs and the Indian laws, and it would be no excuse to
claim that as per the Chinese law, the certificates once stamped, do not require
to be signed. In any event, Mr. Kaul has offered absolutely no justification
for either the Chinese certificate, or its purported English translation, not
being affixed with the date on which the said certificates were drawn or

stamped.

21.  Mr. Kaul, in response to the aforesaid submission of Mr. Mittal, further
submits that the petitioner, even now, is in a position to submit the requisite
certificate in English language and the petitioner has vast experience of

building Bridge/ ROBs/ Flyovers.

22. Having heard the submission of Mr. Kaul, learned senior counsel for
the petitioner, and the submission of Mr. Mittal on behalf of the NHAI, and
having perused the record, we are of the view that there is no merit in these
petitions and the rejection of the petitioners technical bids on account of non
compliance of clause 2.2.2.2 (i1) was completely justified. The process of bid
evaluation is undertaken by a Technical Evaluation Committee (TEC) of the
employer which, in this case, is the NHAI. The RFPs are detailed, and lay
down in specific terms the requirements that each of the bidders is required to
meet. Itis for the bidders to ensure that they meet all the requirements of the
RFP. The rules of the game are contained in the terms of the RFP, and all
bidders are equally bound thereby. No bidder can claim any relaxation or
leeway in the matter of compliance of the said rules, lest it would lead to

discrimination, arbitrariness and unfair treatment to other bidders who may
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have met all the requirements of the RFP scrupously when submitting their

bid.

23.  Neither the TEC, nor this Court is concerned with the claimed technical
capacity of the petitioner. What is relevant to be examined is the technical
capacity demonstrated by the bidder in his bid, which included the certificates
that he may annex with his bid. It is only on the basis of the said documents,

that the bid has to be evaluated, and nothing more.

24.  The first submission of Mr. Kaul that the Statutory Auditors Certificate
itself was sufficient to establish the technical capacity of the petitioner, and
that there was no obligation for the petitioner to produce any other certificate
— including the certificate in Chinese and its true translation - on the basis of
which the petitioners bid has been held to be non responsive, is completely
fallacious. As noticed herein above, clause 2.2.2.2 (ii) requires the bidders to
establish their additional capability in the matter of construction of Major
Bridges/ ROBs/ Flyovers. This capability has been described as “shall
necessarily demonstrate additional experience in construction of Major
Bridge/ ROBs/ Flyovers in the last 5 (Five) financial years preceding the Bid
Due Date i.e. shall have completed atleast one similar Major Bridge/ ROB/
Flyover having span equal to or greater than 60 meters”. Thus, the bidder
necessarily had to demonstrate its experience in the matter of construction of
Major Bridge/ ROBs/ Flyovers, and that too in the last five financial years
preceding the bid due date, having a span equal to or greater than 60 meters.
The Statutory Auditors Certificate furnished by the petitioner is completely

silent on this aspect. Therefore, the first submission of Mr. Kaul that the
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Statutory Auditor Certificate was sufficient to establish the additional

Technical Capacity required vide clause 2.2.2.2 (i) of the RFP is rejected.

25. The fallback submission of Mr. Kaul that the Chinese certificate
submitted by the petitioner alongwith its English translation should have been
accepted by the respondents, also has no merit. This is for the reason that
neither the Chinese certificate, nor its English translation bear the signature
of the authorized representative of the petitioner, or even the date on which
the said certificate was purportedly drawn. In the absence of the signatures,
the respondents were not obliged to act upon the said document, merely

because they bear some stamp in Chinese language.

26.  Acceptance of submission of Mr. Kaul that mere affixation of the seal
on the documents was sufficient for their acceptance, can lead to uncertain
situations. A bidder may subsequently - after the bid opening, disown a
document forming part of the bid, on the ground that the same had not been
signed by him or his authorized representative, when it suits him to renege
from the document. The TEC cannot be expected to act on the basis of
uncertainty vis-a-vis any bidder, as that may jeopardize the entire bidding
process which, in such like cases, is very elaborate, and time and expense
consuming. Therefore, the insistence of the respondent on submission of duly
signed and dated documents/ certificates cannot be trivialized, merely because
it suits the petitioner to own up the said documents at this stage. The petitioner
was obliged to submit the duly signed and sealed bid which, obviously, meant
that the documents and certificates forming part of the bid documents were

also required to be duly signed and sealed. The process of apostilling a
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document, or its notarization, do not take away the lacuna in the document
that is not signed. The Apostille is attached to the original document to verify
that it is legitimate and authentic, so it could be accepted in one of the other
countries, who are members of the Hague Apostille Convention. Thus, the
apostille only certifies that the documents, as produced by the petitioner
before the Indian Embassy, were genuine. The same does not tantamount to
creation of a legally binding obligation on the person submitting the apostilled
document, in respect of the contents of the said document. Similarly,
Notarisation of the document does not create a binding obligation, since it
does not establish the ownership of the document. Thus, the fact that the
Chinese certificate, or its translation was apostilled or notarized, is neither

here, nor there.

27.  The submission of Mr. Kaul that the petitioner may be granted time,
even now, to submit the certificate in compliance of clause 2.2.2.2 (ii) has
only to be noticed to be rejected. To do so, would be to strike at the sacrosance
of the RFP and the bidding process itself. It would not be fair to the other
bidders, who were more careful while submitting their bid. There may be
other bidders, whose bid may have been found to be non-responsive for other
reasons. Even they may seek similar relaxation which would undermine the
sanctity of the bidding process, and result in arbitrariness and discrimination.
The petitioner must take responsibility for its own lapse, and cannot find fault
with the respondents in rejecting its technical bids when the petitioner itself

has been lax in the matter of submission of its bids.
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28.  For the aforesaid reasons, we do not find any merit in the present
petitions, and dismiss the same leaving the parties to bear their respective

COsSts.

VIPIN SANGHI, J

RAJNISH BHATNAGAR, J

MAY 08, 2020
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