g IN THE HIGH COURT OF DELHI AT NEW DELHI
% Decided on: 29.01.2020
+ W.P.(C) 1125/2020 & CM APPL. 3733/2020
NEERAJ KASHYAP .. Petitioner
Through:  Mr. Sarfaraz Khan, Advocate.

VErsus

M/S ECE INDUSTRIES LIMITED ELEVATOR DIVISION
..... Respondent
Through:

CORAM:
HON'BLE MR. JUSTICE NAJMI WAZIRI

NAJMI WAZIRL, J. (Oral)

1. This petition impugns the order of the learned Labour Court dated
27.07.2019 in LIR No: 3068/16, insofar as the petitioner’s claim for
reinstatement in service has been rejected. He was employed with the
respondent as a sales executive on 30.03.2011. He was kept on a probation
period which was subsequently extended by six months on 03.04.2020. The
extension was on account of a certain incident in the workplace for which
the petitioner apologised, by way of a letter dated 07.04.2012. There was
another altercation which, according to the petitioner, was such that he could
not attend office thereafter. He refrained from attending the office from
18.04.2013. He sent four letters requesting for extension of time in rejoining,
as he was allegedly not keeping well. None of the letters were supported by
any medical certificate stating that he was unwell. Each of the letters

seeking extension read as under:
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1A

fymadl 1A cishyan
snerrajlashyap nk@xmail com-

(P :\pplicnt‘.un for Neeraj Kashyap
£ Trienpes

Sar, Apr 30, 2013 at 8:00 A

neety) kashyap snserai shadcmail coms
To: ECE Elevars =eceliftsde i@y ail.com =
G eoepzbiosly, cum, ecelftshri i

Mear Tarun Smpekal Sir,

T wesh 1o indorme vou that i am suffcring finm paia in
syes, For some medical cheekap 1 oneed leave (o 4
s, 10 20ch Aol 2013 to 23rd April, 2003 {voar

Pt

It i& renuestec o vou, kincly gran: me .eave for 4

iy s,

Hindly consider my chis Emal as formal leave

appliéaticvn tor office records.

Thaciking v,
Yours faithfiaily,
Nooraj Kashyso
Salea Exccutive
SRGUATRET]
Iewr Delht
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T, apr 25, 20713 al V45 A
reery knshyup <nssnd Somiigmeal cams
Co; eeegzbdisidy.com,
Shah Arghad Alimad seceliftshnd@ontail oo

Bear Taran Smghbul Sir,
Thig haa reference o my last email dared 20th April
2013 fur Leave applcaticn,

Till date.  do not find muvscli in good health.

! hereby requesl you te grant me leave for & days ‘or
mndieal treatment and bed rest, e, 23th Aol 2012

w0 30th Apeil 2013.

Thanks & Regarcs,
Nooraj Kashyap
Sales Execudre
Nesww Dedb:
GRU9YIA311

[Duuied text bulder

veel, Moy 1, 2013 ao £:0%9 AM
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asery keshvap ~nes-aj khp@omail com>

Ta: MCE Rlevatars «cccliftadelbiiemenil com =
Cror eregalyd@sity.com.

Shah Arshad Ahmad -ecelilizl c2pmail.com:=
Dear Tarun Singhal S,

This hes relerence to oy <mail dated 25th Apnl,

207 3.9or Leave application.
Till date, 1 do nol And mysell o gooad healrh,

| hereby reguest you o extend my leave for 17 days
for medical treaiment und bed rest, i.e. 2013 to 11th

May 2013

Thanks & Begards,
Beernyy Kashyap
Sales Execulive
New Dejhi
O3aus16311

Duoled text kidde:]

AMan, May 13, 20138 al 7V:21 AR
neeryj kashvap <nesrai KhpSigmail com=
To: ECE Elevators <ccchitsdelhyiormed] corn=

Nr. Tarun Singhal
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..Ld

Diear Sir,

Tz Lus refecanc: to ow email detod Jsl Moy 2014
e Lowee anplication

Tl dlate, T n nar fnd coevell' i goad headis,

| bereber taqtizel you w exrengd oy lewee far an st
12 days lur medical Wesbnent ard bad vest. in | 5th
Mag 20135 o 25th May 20170,

Thause & Resnrds,

Nemiay Kashuep

Sales Erecutive

Rew Dielhi

DRIUYTES] |

Guoted text hidden

—  Mon, May 13,2015 a8 126 PM
wress] kasheeas cneemi ldypoiimal.osme

' BCE Flevaiony ~ecaliffad ol biiu-nisit.on ny.

Haal Arshad Adazead = :-.rrii‘»'(&_-_pj;-;g.:n;:u'.c.--. e,

v lNERT T dounis

Dualed rext udden

Mo, Plhay T8 9015 Al 1055
amera] Kashyan snecis) Lipetamanl aon
Tar KCX Elevanra sozeltlzduihifemail oo
Shel Arsiad Ahmad sockl s rdemail cors,

seosiv sl pom

e Tarme Sioglsd

ba

2. In the circumstances, proceedings were initiated against the petitioner,
as to why his services should not be terminated. He chose not to participate
in the proceedings, as he desired to dictate as to who should be in the inquiry
committee, as well as the place where the said inquiry ought to be

conducted. His various letters to the company, which are reproduced
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hereunder, would show that his attitude and intent was only to challenge the

management in its manner of functioning.

o —

Explanation against your SHOW CAUSE NOTICE Dt. 22.04.2013,
1 et

nuecs kashyaps raers, OpEgmal coTe Fri, May 3, 2q13 at 321 PM

o Seuh Arshesd Ahrad <ecalfshrEameil .coms - L e
Go: ECE Egvatamns <coecihzdehif@gmal.soris “4gaszt “<acaprbisay oo, nuers)] kasliysp
~ieergkeshyap.neZanai com=

M Shieh Aranec Ar.'nw. s /4\ //\ /dcf/YU ’é

Lear S,

! am surpsed ang disapaonied aile’ understandng sontem of vour SHCW CAUSE NOTICE DL
2204200

fwauid Fer b emmine vau thal i have carmzletad 2 vears with your oomzany. | fvays keep ny
mall s, discizivied end wel densved 8 my workplana ard in fedd,

1w recriited ocn CHDOMlies curag ryw selechcroprasess \r Despak Xaul & Mr.7aren wese rat
Inysivad, & ks @ baske reszon shat they bath do nal lise me al parsonal Byvsl and tat alsn reflect in
e day o day dealing with toth

1 2m ot getrg rasznnasle salary, inssnlive and teer sdppact In 1831 couple ¢f menths 2 nuw wles
e 230 ware hred at nighsr esary cut 0 tarms of qualiislian & werk axperence, © am 3t righer sdz,
Fyi iam ret conskdered for gooe IRozs.

in sheet, 12, Daspak kaul 92 not Gke me at semonai e, that's wiy hat is motimbiog ol fis ol
parsen 13 disrespact rma 3t work place, for same T have Updated to you e warbally, insted of Sking
acion agrinst these eaple yau are rEspig me wilh your BR Tools! power. May D2 you ens helpless, |
pnal you b B boeest with your joi.

1, Wi Nehilosn Paony Doy | ba mistehaved wih me nons offica on 10,08.2213, =Lat Tme you

wara 3ls0 aresant it tha offics alonz Wit Me Taran, rethar 1asn feting soton agairs: pealdy By, yod
aaked for iy reslgneton.

Foo yaur persanel Eanams you 3re supperng Mr. Ceepak Kaul 2nd he 9300,

2. tnavarinouiga ir cash pryrnent dealirg willh TCE Clents 5 nea my jeining. o1t yoy inetali=ton @a
1ekea cegh cemant of Rs, B 5000 fram dlents fos &rrang!ng I dcence they du nol is2ae eny official
¢ raminl foe same M Keci & MeTach | both knosy it vary wall,

Kiriay proeise [roobr mdsenomcaenants 1 uppar your sfegatan. - am ready *2r any kird oflegal
irnTstigabon

3. By ohatsbiity pt:r'xid of 2 years ingdizetas Mstbam snoste with oy waik. Foclast 1
vmar b Tocun & asking for my 1ecignalian with out & waid resssen. Ha has ghvsn me taraet af
Foniing & shevalor oo monlh, which is urjustiied Target z

4 shortysdr 3l alogenon ars false & asaleer. | Congidar your s Isller a5 mnate ol nsata
namssnenl Now | em compalizd o ke kual kelplscioa.

- = < * e
Inimst, ranuest yau 20 M. Kau, xindly slop thes oy offizy pafioes &'ock 1ke @ nocd Fumarn.
Fiegse dan .t dastray reputaticn of soorpany for yous peeonsl k3 & disthe

. B Wighes PR s AN 5 “

Nearyl dastsap

o Sdns Swcutive

: i
SRR et s S s
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o
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Sh. Danprk 1 L. Marnting) /?,u,a/_;ku/.é' <+ -:éﬂ;?_—.:’;"'/

LCE dussdes LD,
Flewsoos Civision
New Sk

TRl N,

| am suiched to ke woa opinion atcut ww it yeur 2 mail DL 3932, It werp 4 flcds e
LN, Wy Tl Hod nnt laken 2oy clscizdionry nten sFaivst e it fanval R, 2t
WS FeqU el

1 20deestand yeurall « epalion ars STho vaest 41 Tanin Zinghal 172206 reasares, | feel that
| lwvw shoren rassawble patieree and irestec B S ‘phal vath cuzy fnpsiceratcn. Al
caming weur last E-wil, | havs 1261 haoe of Lel"g Sedrv measenz o s from oo are.
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52 oefsider g mAnoee petent, iz colng “ustie with = archvwarkicg & sire2m emsicoce.

Lda ret Koo te way ot «Tective waking =« taam, whers FREIY Q0E G AZA A e to s
verszmal mizas
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Mo Do
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Ju:tﬁcatlon & oxplanation against Notics issued by Mr. Tarun Singhat on "

28-3-2012. C
mneca] kUt ynan cnnnnow e kT T cans P 20, .M<>3|"A
(o wael fade N Tl .Som
Iate: 0-March-rny 2
v,

S Lo Kol (VLI Murkeking )

BOE Jnducnies L,

Clawntos Duicinn

Navs Deitd

ZURIREE st zetnn A sxpinmaknn ananer Mot os eged DY M T Sogtal cn 2503 2032,
Bliuc g Sy,

Fa= spwad and dedppenicd o oo Nbbes CRITIZE Dt 20-arch-2002 "o WS Tan g
Srohat uo Iy hand i Ui Debed ol siuiity st o heeasdzur bones eoncenbl W B e senon A
Lileigies i the Siteod. & A @ipy  kama Ieosisn arneted ferawith B sour kol 1efeien.

fasapactad Sir, I xbongdy haleyrs D0E e entire allegotiuns romed by Mr. | mre Palew
ard haveslans, .

I hes bien o QRIUL wrpuseu i ton mrpany Soe che saer | Noanths, Ny e 9t £00 00QE
Ty temtognnc nre en fee, BUT ROW S Joblem Bd gupl g, Whinh Arseikra o dersst my
cheanabir pracel et 2L U weripe v 1ot ke x regunding the Exhwvlaur 2f oy Iereasinee
0Ly, M 1o Syl S, Nutagur) e s eame tenens 2f his oan, me tye RS eT NI oul s

Twer e, Toabad Bz team he hes wanages 10 fod e Dol s b nn, wsin £ Lrere are novw, J
SN0 SNty duaees ul ped sooEinry =y de aars TeenEs me meatics 3l rwdnt e

Flwrs bown Kt beelitn butt =y M Snzeals atttude sowarss me, ==d ithas affeses the tlaiy of
= workl T evern Spoas cpeny w0 hiun un Uie bwow etz iy tx, bt tw cunmd uns <nd ot
Do ek bacusbinr banarss mw, Fl=aly, 1 auwe secas Ml eres bo nfaomaou abo 5 =I5 sehavol,

wmise bar hean canel=g me dboess,
~q PP '

- . -y
1tsh wond st i=deren mantrose I wllbe %arced 00 07235 te gipkiy o AT e wnncarng. & hasw
nereied N qnea L mentts af T fe, 300 AU colee Fareia W Kavu Lite gheos.  fave bk

TRAE D AERED MR SO o Ula asuk wRe Ve, Sagoul ancd we ey Te oAkl oo fed A WAy tr oo

“xal ' . I
X G b= e U
e Agards, 3% o) Lt ———mkCT
Wl 300G RO TEIE VTN RNA R B by -: “_'ﬁ" TR NN -

WP(C) No. 1125/2020 Page 8 of 15



3.

(30133 Bl an] & x
MNaa L0

T P L Cf L §

sanaimnh

Jurdlication from Moo ER
ik
Hrtize rurs N Ty
18K
= S, NI AL REEFR
ST FL 0 TR o eaedre VIR il LN
e trzan. (T TACIALORTA S
L Br
Y,
Hagaait.
Nz Rrelng
L ESE0 U )
How e

— AN (LAY
Frres: went )] Sundgup = TAAOgoc s rhEte e e

Fole: 1o N2 30 324407 R U 34 A3 ANE
Japfa: mh lt-l;c.a ar byt re nga 131 Nnldoe ) 120 Ty A Tl Sroped o0 30N
(e suiwtw]

2urysirecla
e . o "N - —_—t -
~ = A= -
< \ — ; - 2
M e o R o e LTI 2 et P R e <

He addresses the senior management of the company as a “gang of

people who are out to destroy him”. In his application to the learned Labour

Commissioner, the only relief he sought was:
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- (...sxﬂ.’*(— Qr‘dlnwf“ .' 5 y g
"_,*.;"-,. ; il ;
M.AJ D,ef ..... )S)W'Q/ P v y:w
;;L. ,c ww/wa Mlvr ))ew I aa/

I Dear Sir,

: '~'Kndly tegister my compla!nt against below mentnoned oompany for tenmt\atmg me from job wSth
5 false allegatlon & dolng harassment with me at wort place

i3 'r.ompa-y Name: ECE INDUSTRIES. LD, (ELE\(ATOR mvzs:ou)

G CompmyAddress ECE House Annexe, 28, K.G Marg, DELH!-110001
. o 23:14237 23314238, 23314239, g;glmgelhl@gmaucom

' Contactperson : r DeepakKaul (VP -Marketing&Salu) T, Yt BLE
‘ Mr. Shah Arshad Ahmad {OGM - HR & Legal) - L ¥ %
Mr. Taun Singhial (57, Manager -Marketing & Sales) ) VL .j :

= Kindly find béfow my complaints in detail: |

1. thad joined above said company on 4™ April 2011 in $ales department at Delhi office as sales -

executive, | have received my job termination letter on 15"' May 2013, which is based on
false & baseless allegadon.

2, - During my job.with this company, i had faged very dtsrespectful situation & mental -
“harassment from Mr.Deepak Kaul and his gang. Mr. Deepak Kaul, he was constantly o

motivating all his staff to disrespu.l me witnout any reason. So many times he asked for my -
resignation.

On h:s instructions followmg staff a!so masbeh.ved with me at work place:
*  Mr, Shah Arshad Ahmad (DGM SHR& uagol) o Y AL
»  Mr. Taun Singhal ( Sr. Manager Q'vﬁdcenng&Saies) %
« Mr.Sushant Pajnu | Sales Engineer ), Note : He is closegelative of hr. Deepak Kaul
s Mrs. Hema Latwal ( Computer Operator )
~ e 'Mr.Akilesh(PantryBoy) o
o _Mr. Sahil kaul { Executive- Maintenance )

B ) -
LR ety 1L SRR | o gt X ¢ %
$ 0 Ve e 3 <
o 2 d «
s - \ o :
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i3 They have blocked my fahowlng mcmetan/ benef ts:
-+» Salary for Aprll -2013: : ; '
" Relmbursement of OffCe expenses for4 months (Jan 13 t0 Apnl 13 }le Rs
16,000/~ -

v, ‘Annudl incentwe Rs, 24 OOD/ p. a e Rs. 24, 000 & 2 years = RS 48 000/

St is requested to ¥ou kmdly help mein gettmg my due amount

N 3 . - :.‘ . " X

. 4, Mr Deepak Kaul and hls yang, thoy all are constantly spreadmg False dlsrespect full
mformatlon s about me ln my profeS'lonaI network & p&rsonal network just to’ destroy my
reputati ioriin the society: His representative has meet with my nelghbourhood pecgle to

colléet ry persoml mfoimat:on & he is spreadmg false djsrespecl full mfcrma.uon s about
_mein my nenghboumood ‘ ENG

Yours faithfully,

"R,
" Neeraj Kashyap' . \lj} 2 :
1654, HBC, SECTOR-14\ Sonegat (Hr), .
M: 9859916311 '

Neerajkhp@gmailcom: '
ENCL:1 ECEJob Tecmination Letter ~ §

4. He did not seek any reimbursement and without demure or caveat
accepted the entire amount paid to him. The impugned order has dealt with

the issue as under:
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“Issue no. 2. Whether the workman himself
abandoned the job by remaining unauthorizedly absent

from duty as claimed by the management, if so, its effect?
O.P.M and

Issue no. 3. Whether the services of the workman

were terminated by the management illegality and
unjustifiably, if so, its effect? O.P. W.

Since both the issues are interconnected, hence, the
same are taken up together for the purpose of their
disposal.

The onus to prove issue no. 2 was upon the
management whereas the onus to prove the issue no. 3 was
upon the workman.

From the cross examination of the workman as well
as documents placed and proved on record by him it has
become manifestly clear on record that the workman had
not joined his duties since 20.04.2013. Rather in his
replication filed to the written statement of the
management, the workman had claimed in para no.
2(b)(note) that his poor health condition as well as
unfavorable office environment bad compelled him to go
on medical leave. However, it shall be further pertinent to
mention here that the workman had tailed to cite any
serious ailment or disease from which he was suffering
which required his bed rest and he himself had claimed
that it was due to non-congenial work environment which
had prompted him to apply for leave.

Hence, it becomes amply clear that workman was
having no intention to work at the said place rather he was
looking for one excuse or the other to remain away from
his place of employment. It shall be further pertinent to
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mention here that workman had admitted the document Ex.
WWI1/M1 which was the letter dated 27.06.2013 written by
him and addressed to Labour Inspector, wherein the
workman had nowhere demanded the reinstatement but
only an amount of Rs. 61,501/- from the management.

Similarly, the workman had also admitted his email
dated 07.04.2012 which has been placed on record as Ex.
WWI1/M2 which was basically an apology tendered by him
to his Senior Manager Sh. Tarun Singhal. Even from the
communication dated 03.05.2013 Ex. WW1/9, it becomes
amply clear that workman was not adhering to the official
decorum and discipline in his correspondences and even
he had dared to refer the tea boy as the person who had
misbehaved with him and called his seniors as a "gang",
which behaviour on his part, by no stretch of imagination
and considering the standards, cultures and working
environment in an organization like present management,
could be considered as acceptable or tolerable for running
the administration smoothly.

Not only this, but also it shall be further pertinent to
mention here that workman had never sent any demand
notice to the management after termination of his job
which also shows that he was having no requirement of
reinstatement in the job as well as consequential benefits
arising therefrom.

In this regard, I am further guided by the judgment of
our own Hon'ble High Court of Delhi in case titled as
S.N.Tiwari v/s Govt. of NOT, Delhi & Anr., W.P. (C) No.
59372008, wherein the Hon'ble High Court of Delhi
speaking through Hon'ble Mr. Justice S.N.Aggarwal (as
his lordship then was), was pleased to observe as under:
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"3. The Labour Court in its impugned award
has relied upon a judgment of the Supreme Court in
Sindhu Resettlement Corporation Ltd. Vs. Industrial
Tribunal of Gujarat AIR (1968) SC 529 and also
upon two judgments of this court, one of Division
Bench in Fedders Loyed Corporation Vs. Lt.
Governor of Deihi and other of Single Bench in
Nagender Sharma Vs. Management of M/s
Rajasthan Timbers Corporation, ILR (2006) 1 Delhi
1030 and on the strength of these three judgments, it
was held that since the petitioner had not made a
demand for his reinstatement prior to filing of claim
for his reinstatement before the Conciliation Officer,
industrial dispute between the parties does not
exist."

Hence, I have no hesitation in holding that in the
absence of a valid demand notice sent by the workman to
the management, there was no industrial dispute in
existence at any point of time whatsoever. Therefore, I have
no hesitation in holding that it was the workman himself
who had abandoned the job and was not terminated either
illegally or unjustifiably by the management.

Accordingly, issue no. 2 is answered in affirmative
and decided in favour of the management and against the
workman, whereas, issue no. 3 is answered in negative and
decided in favour of the management and against the

b

workman.’

5. What emanates from the above is that the workman abandoned the
work all by himself and chose neither to resume his duties nor to report back

to the company, accordingly, his services were terminated. Hence, for the
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period during which he had not carried out his work, there would be no
monies payable. The same did not amount to an industrial dispute at any

time whatsoever and hence, there would be no /is to be adjudicated.

6. There is no merit in the petition. Accordingly, it is dismissed

alongwith pending application.

NAJMI WAZIRL, J

JANUARY 29, 2020
AB
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