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ingredients  constituting  the  offence under  Section

21(1) of the MMDR Act and the ingredients of dishonestly removing

sand and gravel from the river beds which is the property of the State,

without  its  consent  consttuting  theft  under  Section  378  punishable

under Section 379 of the IPC are different and on receipt of the police

report,  the Magistrate having jurisdiction can take cognizance of the

offence  of   theft  punishable  under  Section  379  of  the  IPC without

awaiting the receipt of complaint that may be filed by the authorized

officer  for  taking  cognizance  in  respect  of  violation  of  various

provisions of the MMRD Act. The relevant paragraphs of the judgment

are reproduced as under:-

“66.  Considering the  principles  of  interpretation  and the
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wordings used in Section 22, in our considered opinion,

the provision is not a complete and absolute bar for taking

action by the police for illegal and dishonestly committing

theft of minerals including sand from the river bed.

68. There cannot be any dispute with regard to restrictions

imposed  under  the  MMDR  Act  and  remedy  provided

therein. In any case, where there is a mining activity by any

person in contravention of the provisions of Section 4 and

other  sections  of  the  Act,  the  officer  empowered  and

authorised  under  the  Act  shall  exercise  all  the  powers

including  making  a  complaint  before  the  jurisdictional

magistrate. It is also not in dispute that the Magistrate shall

in such cases take cognizance on the basis of the complaint

filed  before  it  by  a  duly  authorised  officer.  In  case  of

breach and violation of Section 4 and other provisions of

the  Act,  the  police  officer  cannot  insist  Magistrate  for

taking cognizance under the Act on the basis of the record

submitted by the police alleging contravention of the said

Act. In other words, the prohibition contained in Section

22 of the Act against prosecution of a person except on a

complaint made by the officer is attracted only when such

person  sought  to  be  prosecuted  for  contravention  of

Section 4 of the Act and not for any act or omission which

constitute an offence under Indian Penal Code.

69.  However,  there  may  be  situation  where  a  person

without any lease or licence or any authority enters  into

river  and extracts  sands,  gravels  and other minerals  and

remove or transport those minerals in a clandestine manner

with an intent to remove dishonestly those minerals from

the  possession of  the  State,  is  liable  to  be  punished for

committing such offence under Sections 378 and 379 of

the Indian Penal Code.

70. From a close reading of the provisions of MMDR Act

and  the  offence  defined  under  Section  378,  I.P.C.,  it  is

manifest  that  the ingredients constituting the offence are

different.  The  contravention  of  terms  and  conditions  of

mining  lease  or  doing  mining  activity  in  violation  of

Section 4 of the Act is an offence punishable under Section

21 of the MMDR Act, whereas dishonestly removing sand,

gravels  and  other  minerals  from the  river,  which  is  the

property of the State, out of State's possession without the

consent, constitute an offence of theft.

71.  Hence,  merely  because  initiation  of  proceeding  for

commission of an  offence under the MMDR Act  on  the

basis of complaint cannot and shall  not debar the police

from taking action against persons for committing theft of

sand  and  minerals  in  the  manner  mentioned  above  by

exercising  power  under the Code of  Criminal  Procedure

and  submit  a  report  before  the  Magistrate  for  taking
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cognizance against such person. In other words, in a case

where  there  is  a  theft  of  sand  and  gravels  from  the

Government land, the police can register a case, investigate

the  same  and  submit  a  final  report  under  Section  173,

Cr.P.C.  before  a  Magistrate  having  jurisdiction  for  the

purpose of taking cognizance as provided in section 190

(1)(d) of the Code of Criminal Procedure.

72. After giving our thoughtful consideration in the matter,

in the light of relevant provisions of the Act vis-a-vis the

Code of Criminal Procedure and the Indian Penal Code, we

are of the definite opinion that the ingredients constituting

the offence under the MMDR Act and the ingredients of

dishonestly removing sand and gravel from the river beds

without  consent, which is  the property of the State,  is  a

distinct offence under the IPC. Hence, for the commission

of  offence  under  Section  378  Cr.P.C.,  on  receipt  of  the

police report, the Magistrate having jurisdiction can take

cognizance of the said offence without awaiting the receipt

of complaint that may be filed by the authorised officer for

taking  cognizance  in  respect  of  violation  of  various

provisions of the MMRD Act....”

20. It follows from the above discussion that the challenge to

the  legality  of  action  of  the  police  in  registration  of  FIR  and

investigation of the case is devoid of any merit.

21. Since none of the cases 	�� � '�( �����!����������

)� ������ ��� �!������ �"�&�"�" �����*������+, �	������+-'� ��� ����+

.�/
����$
���"���
����)�����������0%���/� �"�&�"�"�����-��'����',

	�� � �11�- ���(���&
���������$
�)�����������0%���/�"�&�"�"���

+��������- � ��" � 	�� � ++1-� ���' � ���/��� � ���$
 � )� � ����� � ��

0%���/�"�&�"�"����+���-����-5 relied upon by learned Counsel for the

petitioners,  pertained to allegations of illegal mining from river bed,

observations therein are not applicable to the facts of present case and

are not of any help to the petitioners.

22. In  the  present  case,  the  petitioners  are  alleged  to  be

owners/drivers of the vehicles i.e.   -
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