
THE HON’BLE Dr . JUSTI CE SHAMEEM AKTHER 

 

CI TY CI VI L COURT APPEAL No .3 8 7  o f  2 0 1 8  

 

JUDGMENT:   

 This City Civil Court  Appeal, under Sect ion 96 of the Code of 

Civil Procedure, 1908, is filed by the appellant / defendant , 

challenging the judgm ent  and decree dated 05.09.2018, passed in 

O.S.No.434 of 2017, by the I V Senior Civil Judge, City Civil Court , 

Hyderabad, whereby, the suit  filed by the respondent  herein/  

plaint iff against  the appellant  herein/ defendant , for evict ion and 

m esne profits was decreed with costs, direct ing the defendant  to 

vacate and deliver vacant  possession of the suit  schedule 

prem ises to the plaint iff within two m onths from  the date of the 

said decree and further direct ing the defendant  to pay arrears of 

rent  @ Rs.62,500/ -  per m onth from  July, 2018 onwards to 

plaint iff by deduct ing the earnest  am ount  of Rs.1,20,000/ -  paid 

by defendant  to the plaint iff and also direct ing the defendant  to 

pay future rents at  the sam e rate from  the date of said decree t ill 

the date of delivery of possession.   

2)  Heard Sri Srinivas Polavarapu, learned counsel for the 

appellant / defendant , Sri A.Sudershan Reddy, learned Senior 

Counsel represent ing Sri G.Madhusudhan Reddy, learned counsel 

for the respondent / plaint iff and perused the record. 

3)  Learned counsel for the appellant / defendant  would contend 

that  the subject  suit  is not  m aintainable against  the appellant /  

defendant , who is the Managing Director of the Helios Fitness 

Services (Pvt .)  Lim ited com pany. The suit  ought  to have been 
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filed against  the said com pany, who is the actual lessee and is in 

occupat ion of the suit  schedule prem ises. There was no tenancy in 

between the plaint iff and the defendant . This aspect  was not  

considered by the Court  below and erroneously decreed the 

subject  suit .  I t  is further contended that  Ex.A.1- legal not ice 

dated 29.07.2016 is invalid as it  was issued through General 

Power of At torney holder by nam e Gangavalli Venkata Ranga Rao. 

I n fact , there was no GPA on that  day. Ex.A.4-copy of GPA, does 

not  reveal the date and it  was int roduced at  a later stage.  There 

is non-com pliance of Sect ion 106 of Transfer of Property Act ,  

1882 ( for short  “T.P.Act ” ) . On these scores, the im pugned 

judgm ent  and decree is liable to be set  aside. There is am ple 

evidence on record to establish that  the Helios Fitness Services 

(Pvt .)  Lim ited, had paid the rents to the respondent / plaint iff/  

landlady. I .A.No.3 of 2019 filed to receive the docum ents such as 

cheques, vouchers, receipts, is required to be allowed as those 

docum ents are necessary for determ inat ion of the subject  lis.  The 

findings recorded by the Court  below are cont rary to the m aterial 

on record and ult im ately prayed to set  aside the im pugned 

judgm ent  and decree dated 05.09.2018 and allow the appeal as 

prayed for. I n support  of his content ion, learned counsel relied 

upon the following decisions:  

i)  Tat a En g in eer in g  an d  Locom ot iv e Co . Lt d  v s. Th e 

St at e o f  Bih ar  an d  o t h er s1 

ii)  V.Raj ar am an  Liq u id at o r  o f  Glob e Un i t ed  

En g in eer in g  an d  Fou n d r y  Co . Lt d  v s. M/ s. 

H in d u st an  Br ow n  Bov er i  Lt d .2 

                                                 
1 AIR 1965 Supreme Court 40 
2 AIR 1974 Delhi 200  
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iii)  M/ s. Ar ian e Or g ach em  Pv t . Lt d . v s. W y et h  

Em p loy ees Un ion  an d  o t h er s3  

iv)  Un ion  o f  I n d ia  v s. K.V.Lak sh m an  an d  o t h er s4.  

4)  On the other hand, Sri A. Sudershan Reddy, learned Senior 

Counsel appearing for the respondent / plaint iff would contend 

that  the appellant / defendant , who was exam ined as DW.1 had 

adm it ted in his cross-exam inat ion with regard to the lease in 

between him  and the respondent / plaint iff.   Ex.A.4-copy of GPA 

reflects the power of at torney given to Sri G. Venkata Ranga 

Rao, to issue legal not ice for evict ion under Sect ion 106 of 

T.P.Act , through an Advocate.  Ex.A.1-office copy of legal not ice 

dem onst rates the sam e. Furthermore, the content ion of the 

appellant / defendant  that  GPA is int roduced subsequent ly, is 

without  any substance. The suit  schedule property was taken on 

lease by the appellant / defendant . There are docum ents to 

substant iate the sam e. Lease in between the part ies to the suit  

was extended from  t im e to t im e. There is valid term inat ion of 

tenancy of the appellant / defendant  under Ex.A.1- legal not ice. All 

the content ions raised by the appellant /  defendant  before this 

Court , are unsustainable. The findings recorded by the Court  

below in the im pugned judgm ent  and decree are based on oral 

and docum entary evidence on record and ult im ately prayed to 

dism iss the appeal sustaining the im pugned judgm ent  and 

decree passed by the Court  below.  

5)  I n view of the subm issions m ade by both sides, the 

following points that  ar ise for determ inat ion in this appeal:  

                                                 
3 AIR 2016 Supreme Court 1761 
4 2016(5) ALD 38 (SC) 
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1 )  W h et h er  t h er e w as a lease in  b et w een  t h e ap p el lan t /  

d ef en d an t  an d  t h e r esp on d en t / p la in t i f f  o r  b et w een  

t h e Hel ios Fi t n ess Ser v ices ( Pv t .)  Lt d  com p an y  an d  

t h e r esp on d en t / p la in t i f f ? 

2 )  W h et h er  t h er e w as a v a l id  Gen er a l  Pow er  o f  At t o r n ey  

t o  i ssu e n o t ice o f  ev ict ion  u n d er  Sect ion  1 0 6  o f  

T.P.Act ? 

3 )  W h et h er  Ex .A.1 - leg al  n o t i ce d at ed  2 9 .0 7 .2 0 1 6  an d  

Ex .A.4 - Gen er a l  Pow er  o f  At t o r n ey  d at ed  1 0 .0 6 .2 0 1 6 , 

su f f er  f r om  an y  m at er ia l  d ef icien cies? 

4 )  W h et h er  t h e j u d g m en t  an d  d ecr ee d at ed  0 5 .0 9 .2 0 1 8  

p assed  in  O.S.No .4 3 4  o f  2 0 1 7 , b y  t h e I V Sen io r  Civ i l  

Ju d g e, Ci t y  Civ i l  Cou r t , Hy d er ab ad , i s l iab le t o  b e set  

asid e? 

6)  POI NT No .1 :  The subject  suit  in O.S.No.434 of 2017 is 

filed by the respondent / plaint iff seeking evict ion of the appellant /  

defendant  from  the suit  schedule prem ises and to grant  m esne 

profits. The respondent / plaint iff had deposed as PW.1. She stated 

with regard to subsist ing lease in between the part ies to the 

lit igat ion and get t ing it  extended from  t im e to t im e.  Through her, 

Ex.A.1-office copy of legal not ice dated 29.07.2016 along with 

receipt , Ex.A.2- reply not ice dated 17.10.2016 issued by the 

defendant  in response to not ice dated 29.07.2016, Ex.A.3-

cert ified copy of plaint  in O.S.No.118 of 2016 on the file of XI  

Addit ional Chief Judge, City Civil Court , Hyderabad, filed by the 

defendant  against  the plaint iff and Ex.A.4-General Power of 

At torney (GPA)  dated 10.06.2016 executed by the plaint iff in 

favour of her brother i.e, G.V.Ranga Rao, were m arked.  
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7)  As seen from  the record, Ex.A.3-cert ified copy of plaint  in 

O.S.No.118 of 2016, shows that  the appellant / defendant  had filed 

a suit  for perpetual injunct ion against  the respondent / plaint iff and 

another, adm it t ing the ownership of the respondent / plaint iff over 

the suit  schedule property and also the jural relat ionship in 

between him  and the respondent / plaint iff as tenant  and landlady. 

Further, there is a specific m ent ion in Ex.A.3 that  the suit  

schedule property was let  out  to the appellant / defendant  on 

03.07.2003 under a lease agreem ent  and thereafter, the 

appellant / defendant  started running Gym nasium  and Fitness 

Cent re under the nam e and style “Helios Fitness Cent re”  in the 

suit  schedule property and paid rents regular ly to the 

respondent / plaint iff.  I n Ex.A.2- reply not ice dated 17.10.2006 

issued by the appellant / defendant  in response to Ex.A.1- legal 

not ice, there is no denial of tenancy by the appellant / defendant  

and there is no content ion that  Helios Fitness Cent re was/ is the 

tenant  of the suit  schedule prem ises.  As per the evidence and the 

averm ents in Ex.A.1- legal not ice, the tenancy was finally 

extended t ill 02.01.2016 and thereafter there was no extension. 

Though the lease agreem ent  dated 03.02.2015 is not  filed, the 

existence of said lease agreem ent  is adm it ted by the appellant /  

defendant  in his evidence. The appellant / defendant  (DW.1)  

adm it ted in his evidence about  filing of the suit  in O.S.No.118 of 

2016 on the file of XI  Addit ional Chief Judge, City Civil Court , 

Hyderabad.  Though the defendant  contended that  the prem ises 

was taken on lease by the Helios Fitness Services (Pvt .)  Lim ited, 

there is no single docum ent  to substant iate the sam e.  On the 



Dr.SA, J 
CCCA No.387/2018 

6 

 

other hand, it  is the content ion and evidence of the 

respondent / plaint iff that  the appellant / defendant  took the suit  

schedule prem ises on lease, extended his business and 

established the Helios Fitness Cent re therein. Merely because the 

cheques and correspondence is m ade between the landlady and 

the so-called com pany, it  would not  m ake out  a case that  there 

was subsist ing lease in between the so-called com pany and the 

landlady. So there is am ple oral and docum entary evidence on 

record to substant iate the lease in between the appellant /  

defendant  and the respondent / plaint iff.   Therefore, this Court  is 

inclined to dism iss the I .A.No.3 of 2019 filed by the appellant  

under Order XLI  Rule 27 of CPC, vide separate order, by assigning 

reasons.  I n the said I .A.No.3 of 2019, the appellant / defendant  

wanted to get  the docum ents i.e, cert ified copy of cert ificate of 

incorporat ion dated 05.08.2003, I .T Returns acknowledgm ents, 

or iginal telephone bill receipt , authent icated copies of account  

m aintained in the ICI CI  Bank, let ter dated 24.02.2005 addressed 

by the respondent / plaint iff to the com pany and let ter dated 

05.04.2005 addressed by the Com pany to the respondent /  

plaint iff,  on record to substant iate the paym ents and 

correspondence m ade in between the respondent / plaint iff and the 

Helios Fitness Services (Pvt .)  Ltd. com pany. These docum ents do 

not  prove any lease in between the part ies as contended by the 

appellant / defendant  and those docum ents do not  m erit  

considerat ion.  

8)  I n view of the unim peachable evidence on record, it  can be 

safely concluded that  the appellant / defendant  is the tenant  of the 
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respondent / plaint iff in respect  of the suit  schedule property.  

Furtherm ore, the so-called Helios Fitness Services (Pvt .)  Ltd, is 

not  im pleaded either in the suit  or in the appeal to establish that  

the suit  schedule prem ises was taken on lease by it .   Moreover, it  

is the content ion of the learned counsel for the 

appellant / defendant  that  the subject  suit  is not  m aintainable 

against  the appellant / defendant , who is the Managing Director of 

Helios Fitness Services (Pvt .)  Ltd. and the suit  ought  to have been 

filed against  the said com pany, who is the actual lessee and is in 

occupat ion of the suit  schedule prem ises. This defence setup by 

the appellant / defendant  appears to be false one.  I t  is invented 

only to defeat  the claim  of the respondent / plaint iff.   Having 

conceded the subsistence of lease in between him  and the 

respondent / plaint iff in O.S.No.118 of 2016 on the file of XI  

Addit ional Chief Judge, City Civil Court , Hyderabad, the 

appellant / defendant  has no locus standi to take such a defence, 

he being the Director of the Helios Fitness Services (Pvt .)  Ltd. 

com pany. 

9)  I n Tat a En g in eer in g  an d  Locom ot iv e Co . Lt d ’s case (1 

supra) , cited by the learned counsel for the appellant , the Hon’ble 

Apex Court  held as follows:   

“Para 24:  The t rue legal posit ion in regard to the character of a 

corporat ion or a com pany which owes its incorporat ion to a 

statutory authority, is not  in doubt  or dispute. The corporat ion in 

law is equal to a natural person and has a legal ent ity of it s own. 

The ent ity of the corporat ion in ent irely separate from  that  of its 

shareholders;  it  bears its own nam e and has a seal of its own;  its 

assets are separate and dist inct  from  those of its m em bers;  it  

can sue and be sued exclusively for its own purpose;  its creditors 
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cannot  obtain sat isfact ion from  the assets of its m em bers;  the 

liabilit y of the m em bers or shareholders is lim ited to the capital 

invested by them ;  sim ilar ly, the creditors of the m em bers have 

no r ight  to the assets of the corporat ion. This posit ion has been 

well-established ever since the decision in the case of Salom on v. 

Salom on & Co. (1897)  A.C. 22, H.L. was pronounced in 1897;  

and indeed, it  has always been the well- recognised principle of 

comm on law. However, in the course of t im e, the doct r ine that  

the corporat ion or a com pany has a legal and separate ent ity of 

its own has been subjected to certain except ions by the 

applicat ion of the fict ion that  the veil of the corporat ion can be 

lifted and its face exam ined in substance. The doct r ine of the 

lift ing of the veil thus m arks a change in the at t itude that  law 

had originally adopted towards the concept  of the separate ent ity 

or personality of the corporat ion. As a result  of the im pact  of the 

com plexity of econom ic factors, judicial decisions have 

som et im es recognised except ions to the rule about  the jur ist ic 

personality of the corporat ion. I t  m ay be that  in course of t im e 

these except ions m ay grow in num ber and to m eet  the 

requirem ents of different  economic problem s, the theory about  

the personality of the corporat ion m ay be confined m ore and 

m ore.”  

10)   I n V.Raj ar am an  Liq u id at o r  o f  Glob e Un i t ed  

En g in eer in g  an d  Fou n d r y  Co . Lt d ’s case (2 supra) , the High 

Court  of Delhi, held as follows:  

“Para 29:  The form  of the suit  is not  correct . A com pany in 

liquidat ion retains its corporate powers including the power to 

sue, although such powers must  be exercised through the 

liquidator. The suit  on behalf of the com pany in liquidat ion ought  

to be inst ituted in the nam e and on behalf of the com pany and 

not  in the nam e of the liquidator.”  

11)  I n Ar ian e Or g ach em  Pv t . Lt d . ’s case (3 supra) , the 

Hon’ble Apex Court  held as follows:  

“Par a 2 9 :  The Appellant -Com pany has also contended that  the 

Respondent-Union has also raised the legal quest ion regarding 

the com petency of the Deputy Labour Com m issioner in passing 

the order of reference for the first  t im e before this Court  and the 

sam e was not  raised before the High Court , therefore, the sam e 

shall not  be perm it ted to be raised in these proceedings and this 
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Court  need not  go into this aspect  of the m at ter which is wholly 

untenable in law. This content ion raised by the learned senior 

Counsel for the Appellant  is rejected as the said content ion is 

cont rary to the issues/ principles laid down by the Privy Council 

and this Court  in the following judgm ents:  

I n Connect icut  Fire I nsurance Co. v. Kavanagh (1892)  A.C. 473, 

480 (PC) , Lord Watson has observed as under:  

When a quest ion of law is raised for the first  t im e in a 

court  of last  resort , upon the const ruct ion of a docum ent , 

or upon facts either adm it ted or proved beyond 

cont roversy, it  is not  only competent  but  expedient , in 

the interests of just ice, to entertain the plea. 

The aforement ioned view of the Court  of Appeal have been relied 

upon by this Court  in Gurcharan Singh v. Kam la Singh 

MANU/ SC/ 0402/ 1975 :  (1976)  2 SCC 152. Therefore, with 

regard to the above ment ioned aspect  regarding the plea of the 

com petency of the Deputy Labour Com m issioner to pass an 

order of refusal to m ake a reference, although is being raised 

before this Court  for the first  t im e, is based on adm it ted facts. 

Hence, in accordance with the view taken by the Court  of Appeal 

in Connect icut  Fire I nsurance Com pany case (supra)  and this 

Court  in Gurcharan Singh case (supra) , the argum ent  advanced 

by the first  Respondent -Union deserves to be considered by this 

Court . Sim ilar view has also been taken by this Court  in the 

cases of VLS Finance Lim ited v. Union of I ndia 

(MANU/ SC/ 0495/ 2013 :  (2013)  6 SCC 278)  and Greater Mohali 

Area Developm ent  Authority v. Manju Jain(MANU/ SC/ 0627/ 2010:  

(2010)  9 SCC 157) , wherein it  has been held that  pure quest ion 

of law can be raised at  any stage of lit igat ion. I n Nat ional Text ile 

Corporat ion v. Naresh Kum ar Jagad (MANU/ SC/ 1028/ 2011:  

(2011)  12 SCC 695) , it  has been held by this Court  that  a new 

ground raising pure legal issue for which no inquiry or proof is 

required, can be raised at  any stage. Further, in the case of Port  

Trust  v. Hym anshu Internat ional (MANU/ SC/ 0046/ 1979 :  (1979)  

4 SCC 176) , this Court  has held thus:  

2...The plea of lim itat ion based on this sect ion is one which the 

court  always looks upon with disfavour and it  is unfortunate that  

a public authority like the Port  Trust  should, in all m orality and 

just ice, take up such a plea to defeat  a just  claim  of the cit izen. 

I t  is high t im e that  governm ents and public authorit ies adopt  the 

pract ice of not  relying upon technical pleas for the purpose of 

defeat ing legit im ate claim s of cit izens and do what  is fair  and 
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j ust  to the cit izens. of course, if a governm ent  or a public 

authority takes up a technical plea, the Court  has to decide it  

and if the plea is well- founded, it  has to be upheld by the court ,  

but  what  we feel is that  such a plea should not  ordinarily be 

taken up by a governm ent  or a public authority, unless of course 

the claim  is not  well- founded and by reason of delay in filing it , 

the evidence for the purpose of resist ing such a claim  has 

becom e unavailable....  

12)  I n Union of I ndia vs. K.V. Lakshm an’s case (4 supra) , the 

Hon’ble Apex Court  held as follows:  

“Par a 3 7 :  Order 41 Rule 27 of the Code is a provision which 

enables the party to file addit ional evidence at  the first  and 

second appellate stage. I f the party to appeal is able to sat isfy 

the appellate Court  that  there is just ifiable reason for not  filing 

such evidence at  the t r ial stage and that  the addit ional evidence 

is relevant  and m aterial for deciding the r ights of the part ies 

which are the subject  m at ter of the lis, the Court  should allow 

the party to file such addit ional evidence. After all, the Court  has 

to do substant ial just ice to the part ies. Merely because the Court  

allowed one party to file addit ional evidence in appeal would not  

by itself m ean that  the Court  has also decided the ent ire case in 

his favour and accepted such evidence. I ndeed once the 

addit ional evidence is allowed to be taken on record, the 

appellate Court  is under obligat ion to give opportunity to the 

other side to file addit ional evidence by way of rebut tal.”   

The factual aspect  with regard to the let t ing of the suit  schedule 

prem ises is adjudicated basing on the oral and docum entary 

evidence placed on record. The aforem ent ioned decisions are not  

based on sim ilar facts and circum stances of the case on hand and 

they are dist inguishable. Therefore, they are not  helpful to the 

case of the appellant / defendant . I n view of the clinching evidence 

on record, point  No.1 is decided against  the appellant / defendant  

and in favour of the respondent/ plaint iff i.e, holding that  the 

appellant / defendant  was the tenant  of the suit  schedule prem ises 

as contended by the respondent / plaint iff.   
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13)  POI NT Nos.2  &  3 :  The object ion taken by the appellant /  

defendant  is that  Ex.A.1- legal not ice dated 29.07.2016 is invalid 

as it  was issued through GPA holder by nam e Sri G.Venkata 

Ranga Rao and that  there was no GPA as on the date of issuance 

of said legal not ice. I t  m ay be noted that  Ex.A.4-copy of GPA 

reveals that  the respondent / plaint iff had given power of at torney 

to her brother i.e, Sri Gangavali Venkata Ranga Rao, to issue 

not ice of evict ion to the appellant / defendant  under Sect ion 106 of 

T.P.Act . Ex.A.1-office copy of legal not ice dated 29.07.2016 

dem onst rates that  on behalf of respondent / plaint iff,  the GPA 

holder Sri G.Venkata Ranga Rao, got  issued not ice of evict ion to 

the appellant / defendant , term inat ing the tenancy with effect  from  

31.10.2016 and there is clear-cut  dem and to vacate and deliver 

vacant  possession of the suit  schedule prem ises to the 

respondent / plaint iff by 01.11.2016.  I t  is also contended by the 

appellant / defendant  that  Ex.A.4-copy of GPA does not  bear the 

date and it  was int roduced as an afterthought . There is no 

substance in this content ion as Ex.A.4-copy of GPA, clearly shows 

that  it  was executed on 10 th June, 2016. Further, the 

respondent / plaint iff on oath has stated about  execut ion of Ex.A.4-

GPA in favour of Sri G.Venkata Ranga Rao, before issuing legal 

not ice of evict ion to the appellant / defendant .  When there is a 

statem ent  on oath with regard to the ent rustm ent  of power to the 

GPA holder to issue legal not ice and pursuant  to the power given, 

legal not ice got  issued by the GPA holder-G.Venkata Ranga Rao, 

cannot  be faulted. Therefore, it  is held that  there was valid GPA to 

issue Ex.A.1- legal not ice dated 29.07.2016. Furtherm ore, 
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pursuant  to Ex.A.1- legal not ice, the appellant / defendant  had also 

issued Ex.A.2- reply not ice dated 17.10.2016. Therefore, Ex.A.1-

legal not ice com plies all the requirem ents under Sect ion 106 of 

T.P.Act  to seek evict ion of the appellant / defendant  as sought  in 

the subject  suit . For the aforem ent ioned reasons, both the points 

are answered against  the appellant / defendant  and in favour of the 

respondent / plaint iff.  

14)  POI NT No .4 :  I n view of the facts and circum stances of the 

case, the Court  below is just ified in passing the im pugned 

judgm ent  and decree. The findings recorded by the Court  below 

are based on oral and docum entary evidence on record. There is 

nothing to take a different  view. All the content ions raised on 

behalf of appellant / defendant  are unsustainable. The appeal is 

devoid of m erits and is liable to be dism issed. 

15)  I n the result , the appeal is dism issed, confirm ing the 

judgm ent  and decree dated 05.09.2018, passed in O.S.No.434 of 

2017, by the I V Senior Civil Judge, City Civil Court , Hyderabad, 

with costs. 

  Miscellaneous Pet it ions, if any, pending in this Appeal shall 

stand closed.  

 

_ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _  

Dr . SHAMEEM AKTHER,J  

Date: 07 th February, 2020 

scs 


