HIGH COURT FOR THE STATE OF TELANGANA AT HYDERABAD
(Special Original Jurisdiction)

THURSDAY THE THIRD DAY OF DECEMBER
TWO THOUSAND AND TWENTY

FPRESENT
THE HONOURABLE SRI JUSTICE A.RAJASHEKER REDDY
AND
THE HONOURAELE SRI JUSTICE T.VINOD KUMAR

WRIT PETITION NO: 28813 OF 2019

Between:

Marw Sreesaran, S/o. M. Sudhakar Reddy, Age. 24 yrs, Occ. Business, Rio. No.
G864, 3RD Cross, Collector Colony. Aminiikarai, Chennai

-..PETITIONER
AND

1, Magma Fincorp Limited, Mandhana Towers, Room Mo. 301-302, 3rd Floor, DK
Road, Ameerpel, Hyderabad - 500018

Also at:

Deovelopmeant Housa, 24 Park Street, Kolkata - VOOQ16

2, Srinivas Rao Tholakura, S/o. not known, Age. Major, Oco. not known, previously
resident of H, Mo, 7-3-292/2, Plet Mo, 3, Khanapuram Hawveli, Gram Panchayat,
Khammam

«.RESPONDENTS

Petition under Article 226 of the Constitution of India praying that in the
circumstances statad in the affidavit filed therewith, the High Court may be pleased
o issue an appropriate wril, order or dirgction, more particularly ong in the nature of
writ of Mandamus declaring the action of the 15t Respondent in not issuing a sale
cerlificate and implementing the sale conducted by it in furtherance of its notice of
gale by private treaty dated 10/08/2019 and in further seeking to indulge into a
seltiement with the 2nd Respondent / Borrower pursuant o the said sale, upon the
QOrders dated 25/11/2019 passed by the Learned DRT-l, Hyderabad in SA No. 134
of 2019 and to further declare lhe said order dated 25/11/2019 passed by the
Learned DRT-I, Hyderabad in SA No. 134 of 2019 as illegal, arbitrary,
unconstitutional, apart from being violative of the SARFAESI Act, Z002 and the
Security Interest {Enforcement) Rules, 2002 and unconstitutional and set aside the
same and conseguently direct the 151 Respondent to forthwith issue a sale
certificate in favour of the Petitioner by handing over the possession of the schedule
property purchased through private treaty in furtherance of the notice dated
10/09/2018.

1A NO: 1 OF 2019

Petition under Section 151 CPC praying that In the circumstances stated in
the affidavit filed in support of the petition, the High Court may be pleased to direct
the 1st Respondent to issue a sale certificate by handing over the possession of the
aschoduled property in furtherance of the nolice dated 10/09/2019, pending disposal
of the wril patitian.



1A NO: 2 OF 2010

Patition under Section 151 CPC praying that in the circumstances stated in
the affidavit filed in support of the petition, the High Court may be pleased to stay all

further procesdings in SA No. 134 of 2019, before DRT-1, Hyderabad, including the
order dated 25/11/201% passed by the Learmed Tribunal, pending disposal of the
writ petition,

Counsel far the Petitioner:SRI. PASHAM MOHITH

Counsel for the Respondent No. 1: SRI. 5. KESHAVA RAD

Counsel for the Respondent No. 2: SRl KOWTURI PAWAN KUMAR

The Court made the following:



HON'BLE SRI JUSTICE A.RAJASHEKER REDDY
AND
HON’BLE SRI JUSTICE T.VINOD KUMAR

Writ Petition No.28813 of 2019

ORDER: (per Hon'hie Sn Justice A Rajasheker Reddy)

Thiz Writ Petition is filed challenging the action of the I#
respondent in not implementing the sale conducted by it in
furtherance of its notice of sale by private treaty dated 10,09.2019 and
m seeking  fo ndulge  inte a  settlement with  the 24
respondent/ borrower pursuant to the said sale upon the orders dated
23.11.2019 passed by the Debt RHecovery Tribunal-1, Hyderabad (for
short ‘the Tribunal)] in SA NG 134 of 2019, as illegal, arbutrary and for
consequential directions,

A It is the case of the petitioner that pursuant to the newspaper
advertisement published by the 1% respondent on 10.0%.201%9 in
Businecss Standard, Hyderabad Edition lor sale of an immovable
property vide H.No.7-3-292/2, situared in RS No.279, covered by Ploc
Ko.3 of Kannapuram Havell Grama Panchavatl, Khammam Mandal ([or
short. 'the subject property’l, the petitioner submitted an application on
25.09,201% intimating his willingness to purchase the subject property
lor @ amount of Rs1,44,00,009/- and paid an amouni of
Rs.15,00,000/- as advance, The 1¥ respondent sent a commurnication
dated 26.09.2019 o the petitioner confirming the offer made by him so
also the sale consideration and called upon the petitioner 10 pay 25%
of the sale consideration. The petitdoner paid an =zmount of
Rs.21,00.000/- to the 1= respondent towards 2353% of the sale
consideration  on 27.09.2019 and also pald an amount ol
Rs.85,00000/- on  11.10.201% and remaining amount of

E;-EE.DH:DGD,"— through demand draft dated 18,10.2019. Alter meking



payiment of entire sale consideration, when the petitioner insisted for
inspection of the subject property as well as for issuance of receipis for
the amounts paid, the 1# respondent informed him about filing of
S:A No 134 of 2019 by the 2 respondent before the Tribunal, wherein
an interim order had been passed in favour of the 274 respondent on
22.04.2019, which was not complicd “with by him, as such, the
conditional interim order was deemed to have been vacated. The
petitioner was informed about issuance of final notice on 15,10.2019
against the 2% respondent intimating him 1o remove the belonagings
and movables trom the subject property, The petiticner was further
informed about the order passed by the Iribunal cn 25,11.2019,
wherein the Tobunal directed the 2 respondent to mepay the
outstanding amounts and also directed the 1% respondent to accept
the same in full within one month, Aggrieved Dy the order of the
Tribunal, the 1% respondent preferrod a Statutory Appeal before the
Debt Recovery Appellate Tribunal, Calcutta, which 15 pending. The 1%
respondent 1ssucd a notice under Eule 8(6) of the Enforcement Rules,
2002 belore which the 20 respondent had an apportunity of redecming
the subject property by making payment of the outstanding amounts,
but no amounts were paid by the 299 respondent, thereby forfeited his
right to meke sny claims for redemption of the subject property. The
potitioner purchased the subject property afler lapse of 15 days, by
paying [ull sale consideration, which was accepted by the 1
respondent as final sale price. Non-issuance of the sale certificate does
not affect the sale conductied by Lhe 1% respondent, as such, the 20
respondent cannet offer o make any payment to the 1% respondend
and the 1%= respondent is not entitled to receive the said amounls, as

the subject property was alrcady sold to the petitioner, Therefore, the



20 respondent does not have any right whatsoever o claim =ny righl

o redemption of properiy.

-

3. Counter affidavit is Nled by the 1% respondent admitting all the
averments made in the affidavic filed in support of the writ petition but
denied the allegation that the 19 respondent has sccepted to receive
the amounts from the 29 respondent basing on the impugned order
dated 25.11.2019 of the Tribunal. The 2% respondent is the principal
borrower and his wife was the co-borrower for the loan facility to a
tune of Rs.1,10,00,000/- availed from the 1# respondent. As the 2nd
respondent failed to repay the loan amount, his acoount was declared
as ‘Non-Perlorming Assel’ (NPA) and by invoking the provisions of the
Act, 2002, ssued paper pubbeation on 01.04.2019 calling upon the
gencral public that the subject property was pur on auction on
24.04.2019. Agprieved by the said paper publication, the 2nd
respondent filed Becuritization Application t.e., 8.A.No. 134 of 2019
before  the Tribunal, in which interim order was granted on
22.04.2019, wherein and whereby, the 209 respondent. was direcled o
deposit 30% of the due amount within three weeks, out of which initial
15% was to be deposited in a week and balance 15% was 1o bhe
deposited in next o wesks, Tn spite of such condictional stay granted
by the Tribunal, the 204 respondent failled to pay the said amounts,
due to which the conditional stay granted by the Tribunal got vacated.
Since there were no orders passed by any judicial authority restraining
the 19 respondent from disposing of the property, the 1% respondent
once again caused paper publication on 10.07.2019 calling upon
bidders Lo participate in open auction on 30,07.2019, in spite of the
same, no prospective purchaser came forward to participate in the e-

auction, which was conducted on 30.07.2019. Subsequently, the 1=




respondent issued another paper publication on 10092019 for selling
Llhe property under private (realy, to which the petitioner responded
and paid entire sale consideration in accordance with the provisions of
the Act of 2002, The Tribunal, without considering the [act that the
subject property was scld through private treaty and the borrower; 20
respondent has no authority for redemprion of the subjecl property,
passed impugned orders on 25.11.201%9. Aggrieved by the same, the 1%
resporndent preferred statutery appeal before the DRAT, Calculla,
which is pending and sought for setting aside the impugned order

dated 25.11.2015 passed by the Tribunal.

4. Counter affidavit is filed by the 29 respondent denying the
averments in the affidavit filed in support of the wril petition stating
that he is not aware of the paper publication dated 10.0%.201% issued
byv the 1% respondent for sale of the subject property. He 15 also not
aware of the oifer made by the petitioner and acceplance by the [®
respondent in respect of sale of the subject property through private
trcaty so  also the receipt of entire sale consideration of
Rs.1,44.00,009/- thereol and that against sale notice dated
01.04,201%9, 5A.No, 134 of 2019 is pending before the Tribunal. The
sale of the subject property through e-auction under privale Lrealy is
against the provisions of the Act of 2002. Due to domestic problems,
the 29 respondent could not comply wilh the conditional order passed
bv the Tribunal on 22.04.201% in SAN0. 124 of 2019, but it is
mentioned in the interim order thal e-auction dated 23.04.2019 will be
subject to result of main SA since the validity of the procecdings arc
under challenge before the Tribunal, as sueh, e-auction procesdings
are not sustainable. This wril pettion is fled by the petitioner in

collusion wiath the 1# respondent only to deprive the 20 respondent of



nis property. It is also stated that the 27 respondent was ready and
willing to pay Rs.B0 lakhs al the tme of passing impugned order dated
25,11.2019 and the 1# respondent was ready to accept the same. The
274 respondent came to know aboul Bling of the writ petition so also
the filing of Staturory Appeal before the DRAT, Calcutta against order
ol the Tribunal dated 25.11.201%, Though the 29 respondent filed
application Le., LA N0 3336 of 2018 on 16.12.2019 seeking permission
to deposit the outstanding ducs before the Tribunal, the 1% respondent
did not accept the same. It is asserted that though the 27 respondent
was ready and willing to clear of the dues on 31.10.2019 i.c., much
prior Lo pessing of the impupgned order, the 1* respondent conducted
auction in violation of the Act of 2002. As per the impugned crder
dated 25,11.2019, though the 24 respondent was ready o pay the
total dues, the same was not accepted by the 1% respondent, as such,

spught for dismissal of the wnt petition,

> Rejuinder is filed to the counter affidavit filed by the 20
respondent denying the averments therein stating that  the
respondents in connivance with each other abtamed impugned order
dated 25.11.2019 in S.ANo.134 of 2019, though the 2m respondent
had no right of redemption considering that the sale was already
concluded in favour of lhe petitioner. The redemption of Lhe subject
property by the 208 respondent is legally barred by virtue of Section
138} of the Act of 2002, S.A No.134 of 219 filed by the 2 respondent
challenging the e-auction notice dated 01.01.2019 is illegal and in fact,
e-auction notices were issued on several occasions wvide 12012019,
01.04.2019, 11.05.201%, 12.06.2019 and 10.07.2019 and on all such
oroasions, no bidders were forthcoming.  As such, final nouce for

private treaty was published on 10.09.2019, 1t is asserted thal non-



challenge to privele trealy notice by the 208 respondent is illegal, The
Tribunal cannot pass any orders in 5.A.Ko. 134 of 2019 since the
present sale is nol being conductad under the said auction notice
which s the subject matter of the 5.A. The 2% respondent was aware
of the private teaty and purchase of the subject property oy thc
petitioner, The 2m respondent does not have any righl o redemplion
pursuant to the auction notice/ private trealy notice issued by the 15t
respondent, by following the proccdure cnvisaged under the Act of
2002. The order dated 311032019 of the Tribunal is illegal and is in
clear vinlation of Scction 13{8) of the Act, The rescrve price was nover
challenged when Lhe imtial notice for e-auction was issued by the 1#
respendent in January, 2019, The sale conducted in lavour of the
pr—.TJ'T.iElr'LE:r“ by the 1# respondent s legal and valid, which is nor
challenged by the 2vd respondent before any foram, as such, the same

is binding on all the parties.

. Heard 5r1 Pasham Mohilh; learned counscl for the petitioner, Sri
5. Keshava Hao, learned Sranding Counsel for the 19 respondent and

Sri Kowturi Pawan Kumar, learned counscel or the 20 respondent,

i Learmmed  counsel for the petitioner, while reiterating  the
averments in the atfidavic fled in support of the writ petition submits
that pursuant to issuance of notice under Bule 8(&) of the Enlorcement
Rules, 2002, the 294 respondent does not possess any right under the
Act of 2002 to claim redemption of the property. He submits thet
when the petitioner, who is auction purchaser paid fall sale
consideration, the impugned order of mc_ Tribunal directing lhe 1%
respotdent to accept full amount from the 204 respondent, after the 20
respondent lost right of redemption, is illegal and erroncous. He also

submits that S.ANo. 134 of 2019 filed by the 208 respondent against e-



auction notice dated 01.04.201% has become infructuous, since the
sale could not take place. He also submits that the 20 respondent has
also not complied with the interim order dated 22.04.2014, wherein
the 20 respondent was directed o deposit 30% of the outstanding
amount, as such, the ¥ respondent again issued paper publication on
10,07 2019 hixing the date of auction o 30.07.201%9 and that there is
no prospective purchaser for Lthe subject property, He submiis that the
Lo respondenl again issucd paper publicalion on 10.09.2019 for
sclling the properiy through private treaty, as such, granting of
impugned order dated 25.11.2019 by the Tribungl, is impugned in the
writ petition. He submils that even though the 2% respondent has
knowledge about the paper publication on 10.09.2019, he has not
come forward w pay the balance loan amount to the 1% respondent. He
also submits that the 20 respondent has also not raised any specific
plea regarding viclalion of any provisions of the Aet of 2002 in

concluding the sale except making omnibus allegations,

H. On the other hand, learned counscl for the 1= respondent
submits that the 15 respondent never agreed before the Tribunal Tor
rcceiving entire amount as by that time, the 1* respondent received
entire sale consideration [rom the pelibioner, in pursuant to sale under
privale treaty, bul the Tribunal erronecusly recorded the facts while
granting order dated 25.11.2019. He also submits that sgegricved by
the said order, the 1% respondent also preferred an appeal before the
DEAT, Calcutta and same s pending. He contended that the 20w
respondent is dragging on the matter for payment of loan amount and
that in spite of auction being conducted twice, there 18 no prospective
purchaser, as such, the 1= respondent ssued paper publication for

sale of the subject property through private treaty. Since the petitioner



has come forward for purchssing the subject property for wvalbid
consideration, the sale was concluded in his favour, as he paid entire
sale consideration, as such, the 29 respondent has lost the right of
redemption. He also submits that the 27 respondent has not come
forward to pay the amount in pursuance to Section 13{2] and 13(4] of
the Act of 2002 and belore publication of netice thrice under Scction
2(6] of the Act, as such, the impugned order in the writ petition passead

by the Tribunal is illegal.

o, Learned counsel for the 200 respondent, while reilerating the
averments in the counter affidavit, submits that no notice was issued
as per Rule 8(3] of the Rules giving 30 days time [or payment of the
loan amecunt. He submits that even though the 2v¢ respondent was
ready and willing to pay the cntirc smount, bput the I#* respondent
refused to receive the same. He alzo submits that the 8 A No. 134 of
2019 15 pending, neither the petitioner nor the 1% respondent informed
about the conflirmation of sale through private treaty before the
Tribunal though the petitioner was ready o pay Rs.50 lakhs by
31.10.2019 and ancther Rs.30 lakhs by 18.01,2020, as such, no
inlerference 18 called for with the impugned order. He submits that the
1= respondent under-valued the subject property and i collusion with

the petitioner, sold the same through private teeaty, which is illegal.

10,  In view of rival contentions of the parties, the point thal arises
for consideration is whether the Tribunal is justified in passing the
impugned order dated 25.11.201%9 in S.ANo. 134 of 2019 permitting

the 20d respondent to pay entire auction amount?

11 It its'an admitted facl that the 2™ respondent being the principal

borrower and his wife being the co-borrower, obtained loan to & tune of



Rs.1,10,00,000/- from the 1% respondent, Since the 20d respondent
defaulied i making pavment of loan amounts, his account was
declared as NPA.  ln order to recover the loan amount, the I
respondent intends to dispose of the same through public auction, got
issued paper publication notice dated 01.04.201% under Section 13(d)/
14 ol the Act of 2002, fixing the date of suction as 23.04.2019.
Challenging the said auction notice, the 299 respondent prelerred 5.4
No.134 of 2019 before the Tribunal, wherein the Tribunal sranted
interim order on 22,04.2019, The operative portion of the said order
reads as under:

“The issues teised by the petitioner would be dealt with vpon filing
sounter and cocuments by the Bespondent Bank. Hawever, this Tribunal
ig not inclined to interfers with the sale proceedings inilinted oy the
Rezpondent Bank against the petizioner acheduals property under the e-
Auction Sale nolice dated 01,04.2019, Accordingly, the Eespondent Bank
may go shead with the auction of the pedition schedule property as
sehedulert o 23092019 baxt ol ra canlices: the same in lavooer of fne
highest bidder in the auction sale of the petition ascheduls property in
pursiance of the s-fuction Sals Notoe dated 07.049,2019 subject to the
petitioner depaoaiting 30% of the outatanding dues as claimed in che Sale
Maties n two instalmen ls- 1= installment of 15% wilthin ons week (tom the
dazz af this order and 2 installment of 13% within teo weeks thereaficr
directyv with the Bespondent Bank. Inocase of Gihere of complhiance of any
of the above condiziona by the petitioner, the interim ztay shall atanda
vacated and the Bank is &t lhertv o confirm the sale in favour of the
highest bidder in respect of the schedule property and the said ssle shall
be gubject to the result of che 547

12. A perusal of the aforesaid order goes to show that the Tribunal
granted interim stay, on condition of the 2" respondent paving 30% of
the outstanding dues within three wecks, in twe installments of 15%
cach. According to the learned counsel for the 19 respondent, the 291
respondenl has not complied with the said conditional interim order,
az such, the stay got automatically vacated afller & period of threes
weeks from 22.04.2019. Even according to the 29 respondent, he has
categorcally admitted in his counter that due to personal problems, he
could not comply with the conditional stay ocrder. Thereafter, the 150

respondent again issued paper publication on and 10.07,2019 for sale

of the subject property Ixing the date of suction as 30.07.2019, but



[

there were no prospective bidders fortheoming [or the subject property.
As such, the 19 respondent pot issued final notice on 10.09.2019 for
sale of the subject property through private treaty. The petifioner
consulied the 1# respondent and olfered to purchase the subject
property through privatc treaty for an amount of REs. 1,44 009/-
towards tatal sale consideration, which was confirmed by the 1=

respondent vide communication dated 26.0%9.2019 (o the petilioner.

13 Mow, it is to be seen whether the 27 respondent has got
knowledge aboul issuance of paper publication dated 10092019 for
sale of subject property through private treaty. 1t is the specific
contention of the 1% respondent that they have issucd notice of sale
through private treaty on 10.0%.201% under Rule 8{5) of the Security
[rlerest [Enflorcermnent] Rules, 2002, In the counter afhdavit hled by
the 2o respondent only an omnibus denial is made with regard to non
receipt of notice dated 10.09.2019, It is pertinent to nete here 1thal
after issuance of notice of sale dated 01.04.2019, the 1* respondent
had also ssued novces of sale on several occasions including the
notice dated 10.07.2019 fixing the date of auction as 30.07.2019. As
there were no bidders, the auction could not be conducted, as such,
the notice of sale dated 10.07.2019 s well as previous notice dated
01.04.2019 have become infructuous, That apart, the 2#¢ respondent
also failed to comply with the conditional stay order granted on
22042019 n SANo. 134 of 2019 and admittedly, no order of the
Tribunal is brought to the notice of this Court about the extension of
time for complying the conditional order dated 22.04.2019, as such, it
15 deemed that the 299 respondent failed comply the said conditional
order. In order to realize the debt, the 1% respondent has issued notice

of sale through private treary on 10.09.2019, to which, the petitioner



[

responided  and purchased Lhe same, after complying  with  the
provisions ol the Act of 2002, Having knowledge about the issuance of
nolice of sale through private reaty, the 28 responden! kept quite and
not challenged the same till date. Though Lhe sale was confirmed in
favour of the petitioner, the 2" respondent neither chose to challenge
the said sale nor the sale notice dated 10.09.201%9. The impugned
arder passed by the Tribunal on 25.11.2019 has become infructuous,
as the sale in respect of the subject properiy has been confirmed in
lavour of the petitioner on 26.09.201%9 and petitioner also paid entire

sale consideration by 18.10.2019.

14, The 20 regpondent cannot get any relief against sale through
private treaty concluded between the pettoner and the |5 respondent,
as the same was independent of the sarhizr szle notiication issued by
the 1% respondent, which is not the impugned in pending S.A bciore
the Tribunall The impugned order 11s:l0 15 beyvond the scope of mam
8.4, The counter affidavit filed by the 20 respondent is as vague as it
can be. The 1% respondent has followed the procedure in conducting
action in terms ol Rule B{6) of the Rules. The 2v¢ regpondent could not
point out any violation of the provisions of the Act of 2002 and the
Rules made thercunder, as such, he gquestion of the Tribunal passing
the impugned order does not arise, Even otherwize, the 2
respondent cannot redeem the morigeged property as notice under
Rule Bia] issued thrice and the last one bemng 10.09.2019 under
private treaty. The 27 respondent could have redeemed the subject
property by paying entire amount on or before the date of notice of
private treaty, e, 10.09.2019, but not after publication i auction
notice through private treany. Section 13(8) of the Act reads as lollows:

[{18) Where the ameunl of dues of the secured creditor together with ull
costs, charpes and expenses incurred by him 15 tendered Lo the secured



creditor &t any time before the dete of publication of netice for public
auction ot inviting quotations or tender from public or privaie weaty tor
transfer by way of leuse, assipnment or sale of the secured assets,—
(1) the secured assels shall nel be trapsterred by way of lease
sssigrunent or sale by the seeurad croditor; and
{11} In case, any step hes been liken by ke secuved crediter tor ransfer
b way of lease or assigunent or sale of the assers befome lemlering ol such
amount under this sub-section, no (urther step shall be laken by such
secwred credilor for tranater by wayv of leaze or assignment or sale of such
souTe] assces. ]
15, The aforesaid provigion @ osubstilbatied by the Enflorcement ol
Securily Tnterest and Recovery of Debts Laws and Miscellaneous
Frovisions (Amendment] Act, 2016 (44 of 2016] dated 16.08,2016, with
effecl mom G1.09.2018 vide 5.0.2831(E), dated 01.09.2016. Prior 1o
substitution, sub-scction (8] read as under;

“[H]- If the dues of the seourcd croditar topether with all cosss,
charges snd expenses incurred by him are tendered o the secured
creditor el ooy Ume belore the date Oxed lor sale or leansler, the
secuired] asset shall not e scld or transierrad by the secured

creditar, and no further step shall be taken by him for transfer ar
sode of the secured assel”™

16, Admittediy, the sale notification wras issuecd on 10.0%9.201% and
the impugned order was passed on 25112019 and by that dale, the
petitioner has paid entire sale consideration to the 1% respondent and
conciuded the sale transaction through private treaty.  In lerms aof
the amended provisions of Seclion 138} of the Act, the right of
redemption given to the borrower/274 respondent would expire upan
publication of such notice, Rulz &(G) of the RBules of 2002, stipulates
that the thirty day notice period mentioned therein is for the purpose
of enebling the horrower o redeem s property. Significantly, this
provision reimains unaitered, Statutory notice periad of Lthirly days is
sacrosanct and deviation Lherelrom would curtail the staootory right
of redemption avalable to the DOITCWET, (see Mathew Varghese w.

M.Amritha Kumar'] But, i the instant case, the 30 davs notice has

expircd by 10.10.2019, iec., from the date of issusnce of notice

{2004 5 500 410



through private treaty on 10092019, In view of the aloresaid
amended provision, the right of redemption of the property by the 2nd
respondent is before the date of publication of notice under private
treaty, but not after publication of the same. In view of above, the 2nd
respondent cannot have right of redemption of the subject property.
As alrendy discussed supra, the 290 respondent failed to clear the
dues to the 15 respondent, on thres occasions and failed to redeem
the property, as such, the impugned order is in viclation of Section

13{8) of the Act of 2002.

I¥. Bince the impugned order passed by the Tribunal is patently
Megal and against the provisions of Scction 123{8) of the Act and
bevond the scope of 5.A, the same is liable 1o be quashed. Tn United
Bank of India v, Satvawati Tandon and others [[2010) 8 Supreme Court

Cases 110], the Hon'ble SBupreme Court held as follows:

"4, [t must be remembered that stav of an acton initiated by the State
and/or its sgencies/instrumenialibes Tor recovery of laxes, cess, lees, oto
seripusly impedes exccution of projects of public importance and disahles
them from dizscharging cheir constiiulional and legal oblhgations tewards
the citizens. I caaca relating to recovery af the dues of banks, financial
mstilubions and sscured credilors, stay l.f_r:rrl!e-'-:l bay fne II'i;-'_h Cregrr weneled
hawe  aerious  adverse impact on lhe bBoanciesd  health ol sus
Badies nsttatons, which (seowilll ulcimately prove detrimental o che
coatiomty - of the nstion. Thersfors, the High Court should b2 extremely
careful and crcumspect in exercising s discretion 1o grant stay in such
matters”

The principle and analogy laid down by the Hon'ble Supreme
Courl in the aloresaid judgment also appligs o the Tribunals.
8. Exigtence of alternate remedy is not & bar in entertaining the
Writ Petition by this Courl. [ Whirfpoo! Corpn. v. Registrar of Trade

Marks, rj2ozey 2 sec 11, The Hon'ble Supreme Court held as follows:

“18. Under Article 226 of the Constitution, the High Coorl, having
regard to the facts ol the case, has a diseretion o entertain or not to
cntertain a writ petiton. But the High Court has imposed upon itsell
certain restrictions one of which iz that if an effcctive and efficacions
remedy is available, the High Courl would not nomally exercise ifs
jurisdiction. But the alternative remedy has been consistently held by this
Court not o operate as a bar in et least three continpencies, namely.
where the writ petition has heen filed for the enforcement of uny of the



I.I:q

Fundamental Bights or where there has besn a violation ol the principle
of natural justice or where the onder or proceedings are wholly withouwt
jurisdiction or the vires of on Act i3 challenped. There s a plethora of
case-law on this point but to cut down this arcle ol forensic whirlpoal,
we would rely on =ome ald decisiens of the evelutiopary era of the
constitutional law as they still hold the field.”

In view of above facts and circumstances, writ potition is ligble to be
allowed and accordingly, the same 15 allowed setting aside the impugned
order of the Toibunal dated 25.11.2019, by directing lhe 1¥ respondent to
register the sale certificate in favour of the petitioner.

There shall be ne order a5 to costs, As a sequel thereto,

miscellancous petitions, if any, pending in this Writ Pecition, shall stands

closed.

That Rule Misi has been made sbsolule as above witness the Hon'hle 3o

Raghvendra Singh Chauhan, The Chief Justice on this Thursday, Thea Third day of
December, Two Thousand and Twenty.
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Sd/- K. SAILESHI
ASSISTANT REGISTRAR
HTRUE COPY/ /

SEETI[ﬁ‘.J OFFICER

Magma Fincorp Limited, Mandhana Towers, Room No. 301-302, 3rd Floor. DK
Road, Ameerpet, Hyderabad - 500016 Also at. Development House, 24 Park
Street, Kolkata - 700016

One CC to Sri. Pasham Mohith, Advocate [OPUC]

One CC 1o Sri. 5. Keshava Rao, Advocate [OPUC]

One CC to Sri. Kowturl Pawan Kumar, Advocate (OPLUC)
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HIGH COURT

DATED:03/12/2020

ORDER
WP.N0.28813 of 2019

Allowing the WP

Without costs.
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