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THE HON’BLE Dr . JUSTI CE SHAMEEM AKTHER 
 

TRANSFER C.M.P.No .2 2 9  o f  2 0 1 9  
 
ORDER:  
 
 This Transfer Civil Miscellaneous Pet it ion, under Sect ion 

24 of the Code of Civil Procedure, 1908, is filed by the 

pet it ioner/ wife, seeking to withdraw F.C.O.P.No.367 of 2018 

from  the file of the Fam ily Court , City Civil Court , 

Secunderabad, and t ransfer the sam e to the Fam ily Court , City 

Civil Court , Hyderabad, for t r ial and disposal in accordance with 

law. 

 

2 . Heard the subm issions of Sri Prabhakar Sripada, learned 

counsel for the pet it ioner/ wife, Sri T.Bala Mohan Reddy, learned 

counsel for the respondent / husband and perused the record. 

 

3 . The learned counsel for the pet it ioner/ wife would contend 

that  the m arr iage between the pet it ioner/ wife and the 

respondent / husband was perform ed on 05.02.2003 at  

Secunderabad.  Out  of the wedlock, the couple was blessed 

with a m ale child.  Subsequent ly, disputes arose between the 

couple and the pet it ioner/ wife is residing separately from  the 

respondent / husband for the last  five and half years.  The 

respondent / husband is a hom osexual and he had sexually 

abused the m inor child in the past .  The pet it ioner/ wife had 

filed a com plaint  against  the respondent / husband regarding the 

sam e.  Subsequent ly, the respondent / husband filed the subject  

F.C.O.P.No.367 of 2018 before the Court  below under Sect ions 

7, 10 and 25 of the Guardians and Wards Act , 1890, read with 
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Sect ion 6 of Hindu Minority and Guardianship Act , 1956, 

seeking custody of the m inor child.  I n the said F.C.O.P., the 

respondent / husband had earlier filed I .A.No.680 of 2018 

seeking custody of the m inor child and the Court  concerned 

granted custody of m inor child from  15.06.2018 to 30.06.2018 

in favour of the respondent / husband.  The pet it ioner/ wife 

challenged the said order by filing C.R.P.No.4055 of 2018 

before this Court , wherein, this Court  had set  aside the said 

order and restored the custody of the m inor child to the 

pet it ioner/ wife.  The order passed by this Court  in CRP No.4055 

of 2018 was upheld by the Hon’ble Apex Court  in 

S.L.A.(C)No.7536/ 2019, dated 29.03.2019.  Thereafter, the 

respondent / husband filed another applicat ion in I .A.No.470 of 

2019 before the Court  below seeking custody of the m inor 

child.  I n that  applicat ion, the Court  below sum m oned the child 

and interrogated him  in a fr ightening m anner.  The m inor child 

had not  m ade the statem ents which were recorded by the Court  

below in the order, dated 06.06.2019, passed in the said 

inter locutory applicat ion.  When the pet it ioner/ wife asked the 

m inor child as to what  he stated before the learned Judge of 

the Court  below, the m inor child denied the statem ents 

recorded by the Presiding Officer of the Court  below.  The Court  

below, though recorded a finding that  the m inor child had 

expressed his disinterest  to go to his father, allowed the said 

I .A.No.470 of 2019 and thereby, exhibited biased nature in 

favour of the respondent / husband.  The Court  below also 

overlooked the video footage of the exam inat ion of the m inor 
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child by a wom an police officer and ignored to look into the 

report  lodged by the pet it ioner/ wife under POCSO Act .  These 

aspects show the biased at t itude of the Court  below.  I f the 

subject  FCOP cont inues to be on the file of the Fam ily Court , 

City Civil Court , Secunderabad, it  m ay cause great  prejudice to 

the pet it ioner/ wife in view of the biased at t itude of the 

Presiding Officer of the said Court  and ult im ately prayed to 

withdraw F.C.O.P.No.367 of 2018 from  the file of the Fam ily 

Court , City Civil Court , Secunderabad, and t ransfer the sam e to 

the Fam ily Court , City Civil Court , Hyderabad, for t r ial and 

disposal in accordance with law. 

 

4 . The respondent / husband filed a detailed counter and 

contended that  this t ransfer pet it ion is filed without  valid 

grounds and reasons and is devoid of m erit .   The 

pet it ioner/ wife is t rying to cast  aspersions on the learned 

Presiding Officer of the Court  below.  A com plaint  was lodged 

by the pet it ioner/ wife under POCSO Act  against  the 

respondent / husband with false and ulter ior m ot ives.  The said 

com plaint  was closed due to lack of evidence.  The 

respondent / husband is not  hom osexual.  He has not  tutored the 

child at  all.   I n fact , in CRP No.4055 of 2018, this Hon’ble High 

Court  interacted with the m inor child and was pleased to 

observe that  the child was ext rem ely happy with the father 

( respondent  herein)  and he was not  tutored at  all.   The 

pet it ioner/ wife is in the habit  of m aking allegat ions against  the 

learned Presiding Officers of the Courts.  The pet it ioner/ wife 
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has no respect  towards the Courts and the orders passed by 

the Courts.  She never com plied the direct ions of the Courts 

and would approach higher Courts on every pet ty issue.  The 

personal opinions of the pet it ioner/ wife cannot  be at t r ibuted to 

the learned Presiding Officers of the Courts.  Cast ing aspersions 

on the Presiding Officer of the Court  below is m ost  unwarranted 

and are m ade with ulter ior m ot ives.  The pet it ioner/ wife cannot  

seek t ransfer of the case according to her own whim s and 

fancies.  I f t ransfers are m ade as sought  in this case, every 

unsat isfied lit igant  would resort  to the sam e pract ice.  The 

grounds on which the pet it ioner/ wife is seeking t ransfer of the 

subject  case are untenable and ult im ately prayed to dism iss the 

Transfer Civil Miscellaneous Pet it ion. 

 

5 . I n view of the above subm issions, the point  that  ar ises 

for determ inat ion in this Transfer Civil Miscellaneous Pet it ion is 

as follows:  

 “ W h et h er  F.C.O.P.No .3 6 7  o f  2 0 1 8  p en d in g  on  t h e 

f i le  o f  t h e Fam i ly  Cou r t , Ci t y  Civ i l  Cou r t , Secu n d er ab ad , 

b e w i t h d r aw n  an d  t r an sf er r ed  t o  t h e Fam i ly  Cou r t , Ci t y  

Civ i l  Cou r t , Hy d er ab ad ?”  

 

POI NT: -  

 

6 . The basic pr inciple governing the grant  of relief under 

Sect ion 24 of C.P.C. is that  it  should not  be granted readily, 

according to the whim s and fancies of a lit igant , or on the 

ground that  it  casts doubt  on the integrity, com petence and 

reputat ion of the concerned Judge. Unless and unt il a 
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sufficient ly cogent  ground is shown for t ransfer of a case from  

one Court  to another, t ransfer should be not  allowed as a 

m at ter of course.  The High Court  has every power to t ransfer 

the m at ters pending in any Tribunal or Court  subordinate to it  

by exercising powers under Sect ion 24 of CPC either suo m otu 

or at  the request  of either of the part ies.  When it  is at  the 

request  of either of the part ies, the High Court  m ay t ransfer the 

m at ter only when there is sufficient  m aterial to show that  the 

party is not  likely to get  just ice before the Presiding Officer of a 

part icular Court  and it  is essent ial in the interest  of just ice to 

t ransfer such a m at ter to any other Court .  But  unless there are 

specific instances of bias and unless the Presiding Officer has 

personal interest  in the subject  m at ter of the case, he cannot  

be branded as a biased Officer. This would dem oralize the 

officers in the eye of the public and it  becom es very difficult  for 

such officers to work in a free and unbiased atm osphere. The 

m ere apprehension of the pet it ioners on im aginary grounds 

cannot  be accepted. 

7 . I n Sm t .Zoh r a Beg u m  an d  o t h er s V. Ad d i t ion a l  

Dist r i ct  Ju d g e, Bar e i l l y  an d  o t h er s1,  it  has been held as 

follows:  

“ I f every such apprehension is to be accepted, in that  

event , all cases in which a lawyer is involved, have to 

be t ransferred outside the Courts or dist r icts in which 

he / she is pract ising.  This apprehension that  has been 

expressed is a subject ive one.  I t  cannot  be 

substant iated object ively.  Subject ive apprehension is a 

                                                 
1
 2001 AI HC 1310  
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part icular state of m ind of a part icular person.  Such 

ground of subject ive sat isfact ion cannot  be accepted.  I t  

is set t led pr inciple of law that  if there is sufficient ly 

reasonable suspicion, however lit t le it  m ay be, in the 

m ind of the lit igant , in such circum stances, the sam e 

has to be taken into account  and weighed with, as a 

factor for the purpose of deciding an applicat ion under 

Sect ion 24 of C.P.C.  But  such suspicion m ust  have 

som e nexus or som e object ivity.  I f som e one com es 

and says that  he has som e suspicion and apprehension 

in his m ind, in that  event , it  will be too general a 

proposit ion and will dest roy the ent ire infrast ructure of 

the judicial system .  Defeat  of a case in the t r ial Court  

cannot  be a ground for suspicion.  I f such a proposit ion 

is accepted, whenever a lit igant  losses a case, then he 

will be asking for t ransfer of his appeal, and in that  

event , all appeals are to be t ransferred sim ply on the 

basis of subject ive suspicion on the part  of the 

appellant . I t  will be too wide a proposit ion, which is 

very difficult  to accept .  I n view of the set t led pr inciple, 

a suspicion should be accepted under the judicial norm s 

and principles to be a suspicion, which could be 

reasonably harbored by a lit igant .  The Court  has to find 

out  the situat ion and the circum stances whether the 

suspicion so harbored, could be harbored reasonably by 

a sensible m an. 

  

8 . I n Ch et ak  Con st r u ct ion  Lim i t ed  Vs. Om  Pr ak ash  an d  

o t h er s2,  the Hon’ble Apex Court  deprecated the pract ice of 

m aking allegat ions against  the Judges and observed as under:   

" I ndeed, no lawyer or lit igant  can be perm it ted to 

browbeat  the court  or m align the presiding officer with 

a view to get  a favourable order. Judges shall not  be 

able to perform  their  dut ies freely and fair ly if such 

act iv it ies were perm it ted and in the result  

adm inist rat ion of just ice would becom e a casualty and 

                                                 
2
 (1998)  4 SCC 577 
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rule of law would receive a setback. The Judges are 

obliged to decide cases im part ially and without  any 

fear or favour. Lawyers and lit igants cannot  be 

allowed to " terror ize"  or " int im idate" Judges with a 

view to "secure" orders which they want . This is basic 

and fundam ental and no civilised system  of 

adm inist rat ion of just ice can perm it  it . . . . . . .."   

 

9 . I n Bh aj an  La l , Ch ief  Min ist er , Har y an a Vs. M/ s. 

Jin d al  St r ip s Lim i t ed  an d  o t h er s3,  the Hon’ble Suprem e 

Court  of I ndia observed that  there m ay be som e consternat ion 

and apprehension in the m ind of a party and undoubtedly, he 

has a r ight  to have fair  t r ial, as guaranteed by the Const itut ion. 

The apprehension of bias m ust  be reasonable, i.e. which a 

reasonable person can entertain. Even in that  case, he has no 

r ight  to ask for a change of Bench, for the reason that  such an 

apprehension m ay be inadequate and he cannot  be perm it ted 

to have the Bench of his choice.  The Court  further held as 

under: -   

"Bias is the second lim b of natural just ice. Prim a facie 

no one should be a judge in what  is to be regarded as 

` sua causa', whether or not  he is nam ed as a party. 

The decision-m aker should have no interest  by way of 

gain or det r im ent  in the outcom e of a proceeding. 

I nterest  m ay take m any form s. I t  m ay be direct , it  

m ay be indirect , it  m ay ar ise from  a personal 

relat ionship or from  a relat ionship with the subject -

m at ter, from  a close relat ionship or from  a tenuous 

one."  

1 0 . Cast ing aspersions upon the character, abilit y or integrity 

of the judge/ judicial officer/ authority underm ines the dignity of 

                                                 
3
 (1994)  6 SCC 19 
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the court / authority and tends to create dist rust  in the popular 

m ind and shakes the confidence of the people in the 

courts/ t r ibunals, which is of pr im e im portance to the lit igants in 

the protect ion of their  r ights and libert ies. 

1 1 . I n the instant  case, the pet it ioner, in paragraph No.13 of 

the affidavit  filed in support  of this pet it ion, averred as follows:  

“ I  do not  believe that  m y child has stated what  the judge has 

recorded.  I  have spoken to m y son after reading the order of 

the Hon’ble Court  and he has denied telling the Judge what  was 

reflected in the order……the Court  it self has m ade sweeping 

rem arks against  m e as if I  have tutored m y son……My son told 

m e that  he was scared of disobeying the direct ions of the Judge 

and he acted as per the direct ions of the Judge, he gave ‘high 

five’ to his father and hugged him .”   The pet it ioner further 

averred that  the Presiding Officer of the lower Court  has 

exhibited her bias at t itude against  the pet it ioner by m aking 

som e observat ions and thereby pre- judged the case. 

 

1 2 . As seen from  the m aterial on record, except  m aking these 

bald allegat ions, the pet it ioner/ wife could not  substant iate her 

apprehension.  Every person has his own way of interact ing the 

others.  The Presiding Officer of the Court  below, in discharge 

of her judicial funct ions, interacted with the child and recorded 

the findings.  There is no need for the presiding officer of the 

Court  below to record adverse/ favourable findings against  

either of the part ies.  Even otherwise, the pet it ioner/ wife did 

not  adduce even a piece of evidence to substant iate her 
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apprehension that  she m ay not  get  just ice in the Court  where 

the subject  FCOP is pending.  I n the cases of this nature, a 

party has to have a ‘reasonable’ apprehension in his/ her m ind 

that  he m ight  not  get  just ice in the Court  in which the case is 

pending.  The pet it ioner has failed to substant iate her 

apprehension, which seem s to be m ore im aginary than real.  

She has failed to m ent ion a single instance where the learned 

Judge has disclosed her biased m ind or part ial out look against  

the pet it ioner. The order which the learned Judge has passed or 

the procedure which she has followed in dealing with the 

pet it ion for custody of the child do not  suffer from  any short  

falling or suffer from  lit t le lack of power of expression and by 

no m eans const itute any act  or conduct , which is indicat ive of 

bias or which m ay lead to a reasonable apprehension that  the 

pet it ioner m ay receive injust ice at  the hand of the Presiding 

Officer.  Mere suspicions and presum pt ions prevalent  in the 

m ind of the pet it ioner/ wife that  she would not  get  fair  t r ial are 

baseless. 

 

1 3 . Be it  noted that  if there is a deliberate at tem pt  to 

scandalize a judicial Officer of subordinate Court , it  is bound to 

shake confidence of the lit igat ing public in the system  and has 

to be tackled st r ict ly. The dam age is caused not  only to the 

reputat ion of the concerned Judge, but , also to the fair  nam e of 

judiciary. Veiled threats, abrasive behaviour and use of 

disrespect ful language are often designedly em ployed with a 

view to tam e a Judge into subm ission to secure a desired order. 
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The foundat ion of our system  is based on the independence and 

im part iality of the m en having responsibilit y to im part  just ice 

i.e. Judicial Officers. I f their  confidence, im part iality and 

reputat ion is shaken, it  is bound to affect  the very 

independence of judiciary. Any person, if allowed to m ake 

disparaging and derogatory rem arks against  a Judicial Officer, 

with im punity, is bound to result  in breaking down the m ajesty 

of just ice. 

 

1 4 . Under these circum stances, this Court  finds that  the 

apprehension in the m ind of the pet it ioner/ wife cannot  be 

term ed as a reasonable apprehension and therefore, the ground 

on which the subject  F.C.O.P. is sought  to be t ransferred 

cannot  be acceded to.  The Transfer Civil Miscellaneous Pet it ion 

is devoid of m erit  and is liable to be dism issed. 

 

I n the result , the Transfer Civil Miscellaneous Pet it ion is 

dism issed. 

 

_____________________ 

Dr . Sh am eem  Ak t h er , J 

23 rd January, 2020. 
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