HIGH COLRT FOR THE STATE OF TELANGAMA AT HYDERABAD
(Special Original Jurisdiclicn)

THURSDEY, THE THIRTY FIRET DAY OF DECEMEBZR
WO THCUSARKD AND TWENTY

PRESENT
THE HON'BLE DR. JUSTICE SHAMEEM AKTHER

WRIT PETITION NO: 24456 OF 2020

Betwaan:

fr W EEINET h..-.ll A Rao, 5. Navaneath Bao Vadlinen. agsd abalt 47

fegrs FlEl Nn;'.:'_--", FadrmiajH Towers Si nagar Calory, hear Raimadoos

Farksl Hwleranad Talangana-50007 5.

Zri. Sdkanin Kothekota, Sfo. Manchar Reddy Kaothakola, Aged About 40 Years,

Flat Mo 704, Bhanu Deluxe Towsrs, Behind Greer Park Holel, Amsaroet,

Hydzrabsd, Telsngana-500016.

3, Mr, Rar |.-.r|9[1 1@ Bahu ‘f’arlaqadda S'o. Mr. Eswarachandra Vidyasaoar
Yarlapacda 37, Cannon Dae, Grr Lana, loar Orr, Kokapet, K.V.Rangarsddy,
Talargana-atioya.

I

..PETITIONERS
AND

1. The Ministry of Comporate Atfars, 3rd Floor, Corporate Bhawan, Banclaguda,
Magole, Talliannaram Yillage, Hayat Nagar Manca,, Ranga Reddy Distiar,
-|_;|.'Jr’|’ hed, Telangans 300 U654,

2 w Reqgirar of Companies. (AP 2nd Te@nganal, £ * Fluor, Cormorate Bhawan,
=al Post mhm‘n":l:.'r Magole, Bandlacuds !I;.--;Ir-.-ur.i:d. To .-.-1’_:,-. 15 SU00E8.

..RESPONDENTS
Petton under Armcle 228 of re Gonstitetion ot Indla praying that i th
elaTE o0 atates A lhe aflidaat e harawits, the High Soust may Te olaasan

b pESS AN OFTEr U Sresilos or aoyclrer procaan ngs o0 In e nElll

Blandari.e

- H A e I 1 - b .

5 decanng 7o astion o respondenis in deactivetizg the DIk ~urbars

oy - = ] - R = TR, 1 | A £
SAGTHGR, DZ617508 and C281FEI6 af tha 1% 2% gag 17 natlitioners respeclively

Vil

16 rasticting the peliticners froor filing sisiulory relurns, La the anmuel requms
a3 Marcial staterents of the companies in whichk they are cirectorsg as argirary,
tlegal, withow: jursdiction, contrary to the crovisions of the Comzanes act 2015
ard Ruw 17 of the Companiss (Appointrent ang Qualification of Direclors) Rules
2014, vinlatve of the princples of natural jusiice besides viclating the natitionars
rghts guaranesd under Article 14 ard Article 18 (1) (9] of the Canstitution of Indis;

b lssue = wril of mandsmus or @ writ of any other naiure or cireclion
ceclzfing that the publication of the names of the Peliliohars on ine it of
disgualified dirsctors uploaded and publshed an the website of Respondant kol is
arb trary and illegz! and quashing the list 1o the exier: perizning 1o the FPe:itinnars

o msue 4 whHE of mandamus or & writ of ary ather nature o avy 2ther
- ractioriorder dirccting the Respondsnt Mos. T, 2and 3 not lo treat the Petiionse’s
as digmual Nad dirsoises nder Sectior 164 of the Comoaries Act 2013 and for any
consstLantis measurgs andior cifacts zrising ¢ oonlemclated there from)
d meus a wes ol mrancarus of s owsl of amy alher ngiuee o any alner

direztizigriler, diractng the Hespanasnt Mo Zard 3ra weocnange tha Sialls M




- -

the Pettcnsss n the reqords of tre Respondett Mos7, @ and i frem msguzifcd
diremmnrs and conssaueaty direching Fecpardent Mos 1, 2 gna 310 Unimessl ihs
Dirasiors loantifeaten Mumber and el Sighature Geolicates af the Peliticners
dearaby onahlng the Petitintors 1o act 45 Direcicrs ard to file o documents ana
reiurre or cohall of al comsan as inowb ch osuch Peblonsrs sgwe 25 TUECers

A0 JEeue oW ol mandamsg or oa W L oaf oary ochar nature or 27y GIRED
S racliariocder directing the Sesponder Mos, | 2 and 3o oalow e Pelacanrs o
Sile (He requesite seturts n relalion 1o the Company o avai lhe Scheme CF35-20e0

f o lasse & wet of mandamos ora it af any other rature or 2ny ather
directicniorasr directing the Responsent Nos 1. 2 ane 3 to endable e Pelinrers o
fie necessasy sopleation under CFSS-2020 along with requisiis charges.
1A NO: 1 OF 2020

Patilion under Section 151 CRC praying Imat in the circumstances staied in
ihe aftidayit filed In supporn of the oetition, the High Court may ke pleases (o stay
the disabling of DIN and cirect the Respondent to resiore the DIN numhbers
qra+ 7408, 02847508 and 02617516 of the 1# 2™ and 29 petitoners respactively
s as to enable o submit the annual returns and financizl statements of ths
campany of which the Petiticner heraln e director, pending disposal of the wel
pebbion.
Counsel for the Petitioner: SRL 5. CHAKRAPANI

Counsel for the Respondents: SRI NAMAVARAPU RAJESHWAR RAL,
ASSISTANT SOLICITOR GENERAL

The Court rade the following: ORDER



THE HON'BLE Dr. JUSTICE SHAMEEM AKTHER

WRIT PETITION No.24456 OF 2020

ORDER:

Thre pekitoners: cnaidlange ther cisqualification  from
Rirectorship: urder Secbion 10<02) of the Companigs Act, 2OLT,
for bhe g eged cefsult i~ Jling firarcizl smakemrentiznnos
eturns, and conseguently, seek restoration of their Birecior
Identification Numbers (DINs) wiz., 02617494, G26L7508 and

02617516,

. 2 Learraed counsel for the petitioners would submit that the
ssue ralzed in the oresent Wrik Petition is scuarely covered by
the order, deted 24.0%¢. 2020, passac in W.P.No. 16522 of 2020,
whicm was disposec of in terms of the common crder, datec

18.07.20:9, passed in WP No. 5422 of 2018:and 2aich.

3. Lo Lrjpurart Kestava, learned coansel represcriing
Sro Aamavarapu  Rzjesnwar Rae, lzarmed Assistasl Solicitar

General of India, zppearing for the ressondents, has fairly
comcaded  that the  order, dated  24.09.2020, pas=ed N
WO NGLIE522 of 2020, Is similar to the common order, datec

185.07.2019, passeo in W.P.No, 5422 of 2018 anc Datch.

4. The operative portion of the common orcar, dated
18.07.2019, passad in W.P.No, 5422 of 2018 and nhatch, reads as

under.

“Far the foregairg -gasors, the Impegned arders i
Bhe writ patitions o tre satent of ciscuelifying e
Aot Eansrs codsr Sactnt 1840 12) {8l pf the At el s

ceaptvetion o teas DML, are sel gs5ide,



Ta, 3

[

L

L S L AT R T

resgo-dent s Sirectes ko oactivate ths Gihs of zn

Ia

patitiorers, snabling themy to functaon as Ciredtars gthor
Lren in sirbe off compeniss,

T is made cl=sge that t=is ardes L ot oreciads o=a
.-:' rEsgLnTant "r:.'-“' [ eI oIrate '{r_i:-" in
aoordanmes withy ke lar owiglatinas g5 2nvisacat onder
Sectior 184 (2] of Tre At giving the said provision
prospeciive effect ‘rom 01.04.2014 znd for necessary
aciian againgt RIN in cese of viglstions of Rule 11 of the
Fulas,

It is also made clear thet F the petitioners zre
aggrieved by the action of the respondants in st.'fi}f.in; off
thelr comoenies under Section 248 of the Act, they are at
ibarmy to gvail altemative remedy Jndar Sectiod 252 of
the ack.

All tre oweit petivaons are gccardingly allowed Lo ke

extent indicated abowe.”

B In wigw of The aboye; the presert Writ Patition is disposen
o i termg of the comimon order, cated 18.07.20.0 paszed in

WPk 5422 of 2018 2nd Batzh. There shall b2 no arder as o

COSTE

Miscellanecus petiticrs, if 2oy, pending |7 this Writ Petitior

shall stand closed,

B, m—— g m——

_E D K AMMNAJ
ASSISTANT HEGIETRAR

ITRUE COPY/! a1

[T

SECTION OFFICER

The Ministry of Comparate Affairs, 3rg Floor, Corporala Ehawan. l.ﬂa”ql??j,".'w'
Magals, Taftiannaram Yillage, Hayat Nagar Marcal Ranga Reddy Distnll,
Hydambad, Telangansa 500 DEE. _ : 4

The Fﬁ:ﬂa-s:*a* Of Comapanies. (AP and Telangana). 2nd Floor, Eh-rpn_rate o
Brawan, S5 Fost, Tattiznaaram Nagols, Bandageoa Hyderaban, Telangana
SO0CES, o
DOna CCto S S, Chakrapan, Adyocate [GPLUC R A
Aem 0 o S Mamavarapu Rajeshear Ras, Assglatt agicnn eene A laEJe
T LEDAEL

X - oy = ] T
B IaE Wit E cony obarder i PiND 5425 of 2018 snd batch, Aated TA.04

-

Two C0 Sopres






HIGH COURT

DATED:31/12/2020

ORDER
W.P.No.24456 of 2020
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DISPOSING OF THE WRIT PETITION
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THE HON'BLE SRI JUSTICE A.RAJASHEKER REDDY

W.P.NOs,5422. 12184, 13520, 13783, 13855, 14166, 24051, 30993,
AND 40953 OF 2018, 5547, 5582, 5669, 5687, 5785, 6047, 6087,
6140, 6484, 6753, 6858, 6958, 6981, 7001, 7008, 7014, 7046, 7069,
7073, 7105, 7432, 7454, 7572, 7595, 7732, 7765, 7768, 7824, 7378,
8111, 8223, 8586, 8590, 9333, 9340, 9381, 9468, 9563, 9584, 9623,
0726, 9737, 10058, 10099, 11208, 11223, 11239, 11363, 11883,
11991, 12018, 12036, 12040, 12069, 17108, 12144, 12186, 12184,
12200, 12209, 12215, 12217, 12243, 17260, 12262, 12288, 12342,
12350, 12417, 12432, 12472, 12498, 12506, 12574, 125938, 12621,
12702, 12735, 12740, 12845, 12850, 12865, 12866, 13013, 13618,
13730, 13749, 13779, 13788, 13839, 13855, 13878, 13912, 13917,
13545, 14101, 14174, 14207, 14350, 14361, 14390, 14393, 14397,
14409, 14582 AND 14597 OF 2019

COMMOMN QORDER

Since, the issue nvelved in all the writ petitions is ane and the same,

they gre heard togetner and are being disposad of by this commaon order,

el Tha pebticners gre the directers of the private companizss,
registered under the Companies Act, 2013 (18 of 2013) (for short 'thie &),
Same of the such companies are active, and some of them heve been stiruchk
off from the register of compeanles under Section 248(13( ¢ of the Act, for
not carrying on any business operation for the specified period mentioned in
the sald provision, and for not making any application within the specifled
neriod . for ohtaining the status of 8 dormant campany under Saction 455 of

The Acl,

3, The petitioners, who were directors of the strick off companies,
and who are presently directors of atiive companies, durng the recvant
period in question, failed 1o file financial statements or annual returns fos a
continuaus period of threg years, Therefnre, the 277 respondent passed the
impugne:s ocder dndes Sactinn 164(2} of the A, gisqualifying tham 23
directors, zad further making them ineligisle to be re-appointed as direchors
~f hat company, o any other company, For g perod of five years fram the
dake on which the resoective companies failed [o 00 50 e Director
ldentification Murmsers (DINs) of the pettioners werc also deactivated.

Aggrieved by the same, the present writ petitions have been filed.



4. This court granted interim orders in the wril petitions directing the
2™ respondent to activate DINs of the petitianers, o enable them o funclion

other than in strike off companies.

5. Heard the learned counsel appearing for the petitioners in all the
writ petitions, Sri K.Lakshman, learnad Assistant Solicitor General appearing

for the respondents — Unign of India.

6. Learned counsel for the petitioners, contenc that before passing
the imgugned order, notices have not been issued, giving them cpportunity,
and thiz amouns to violation of principles «f natural justice, and an this

ground zlone, the imzuagned arders are liable to be sot aside.

7. Learned counsel submits thal Section 164(23a) of the act
ernpowers the authority to disqualify a persoan to be & director, provided hs
has not Fred financial statements or annuzl feiurns of the company to which
hie is director, for any continuous period of three financial vears., Learnad
counsel further submits that this provision came inko force withy effect from
1.4.2014, and prior thereto i.e., under Section 274{1){g) of the Cormpanies
Act, 1956 {1 of 1956), which is the analogous provision, there was no such
requirement for the directers of the private companies. Theay contend that
this provision under Act 18 of 2013, will have prospective operation and
hence, if the directors of company fail to comply with the requiremeonts
mentioned in the said provision subssquent to the said date, the althoriy
under the Act, |s within its jurisdiction to disgualify therm. But in tre present
cases, the 2™ respandent, taking the pericd prior Lo 1,4,2014, i.e., giving the
provision retrospective effect, disgualified the petitioners as directors, which

15 illzgal gnd arbitrary,

o, With regars to deactivation of DINs, learned counsel for the
petitioriess submit that the DINs, 2= contemplated under Rule 2id) of the

LCompanies (Appointment and Qualification of Directors), Rules, 2014 {for




sho-t “the Rules), ars granted for ['fe tme Lo e zoplicarts under Rule 1006)
of the said Au'as, and cancellation of the DIN can be made oaly for ths
grouncs mentioned in clauses (a) o (F) under Rula 11 ot the Rules, znd the
said grounds does nol provide for dezctivation far having become ireligicle
tar sppointment as Birectors of the company under Section 164 af the At
Learned counsel further submits that as agsinst the deactivation, no appes
is pravided wnder the Rules, and zppeal to the Trhonal under Section 252 of
the Act is oroviced chly against the dissoiution of the company unrder

Capiion #1E8 ot bhe Act

9, Lezrned counsel forther submits Lnal 1% respandent - Government
af India represented by the Minslry of Corporate Affgirs, has floated a
scharre dated 29,12,2017 viz,, Condonstion of Delay Scheme - 2018,
wherein the directors, whose DINs héwve boern deaciivated by the 2™
respondent, allews the GIMNs of tho Directoss to be activaied. However, such
soheme s not asplizable to the companies which gre sbruck of under
Sechion 2£4805) of the Azt In case of active cormparies, they cen make
applicetion to Mational Comgany Law Tribunal under Section 252 of the &:zf,
sagking for restoratlon, and the Tribunal can order for reactivation of DIN of
such directors, whose OIM are deactivated., Howewer, under Scction 252 anly
the compenies, which are carrying on the Business, can approach the
Tricunal znd the companies, which have no business,. cennot approach the
Trikunal for restoration. They submit that since the penal provision is given
retrospective aperation, de fors the above scheme, they are entilled to
invoke the jurisdiclinn of this cout under Article 225 of the Constitution of

Trcdia,

|~

10, “With the above contentions, learned counsel sougnt fo el aside

the Imougned ordses and to allow the writ pekit ons,

11. On the other hznd learnes Assistant Solicitor General submits that

Fwilure 1o fie francial statements ar anndal raturns for any cortinuous period



af three financial years, automatically entail ther disgualification under
Section 164(2%a) of the Act anc the statute does not provide for issuance of
any notice. Hence, the petitioners, who have failed to comply with the
statutory requirement under Section 164 of the Act, cannol complzin of
violatian of princigles of natural justice, 85 il is a deeming provision. Learnad
counssl further submits thet the petitioness ~ave alternative remecy of
apoeal undsr Section 252 of the Act, and hence writ psbttions may not D2

chtertalines,

14, a corsider the cantenbion af e learnsd Assistact Solicitor

General wits regacd to allernative remedy of sppeal under Section 257 of the

i -

Act, the salg provision is regdired lo be considered, and the samc is

cxtracied as under Tar better appreciation.

252, Appoal ke Tribunal:

YL Any persoragyrioved By an order of the Regietrar, rolitying & company
as disgalved urder Section 248, may fle an appeal to the Triounal wikin a penod of
three vears from Lhe dats of the orger of the Regisk-ar and i the Tnbunal is of the
opinion that tha remaoval of the neme of the company from the registar of cumpaniss
e ol gustified (9 view of the abscnce of any of the grounds o which the crier was
passad by tha Registrar, it rmay order restoration of the name of the company in the
reqistzr of cormpanies,

Provided that balfore passing an order unders thes seclhar, the Tricural shal
give @ reasenable opportunity of making represectatians and of beirg heand o dhe
Fuegistrar, the company and afl the persoss concernad:

Provided foither thst F the Registras is calisted, that the name of tho
cornodry has esn struck of from Lhe registes nf campaniss etber inadyoriently o
po sasis of incorrecs nformazion fuseishesd by the comoary o its direclers, whon
rEUITES TEstarabas 0 toe rogisler of companies, he may within o periond ar tirse
wezrs rom the date of sassng of the order dissalymg Che rampaty onder Ssczion
225, file un application before the Trizusdl sockng restorston of namz of wuch
erirr Ay

CEy B oopy of bhe order passec by Lo Tribaeal arall be fued By tae cormpany
wil i the Kegistrar vaiknin thoriy days from the data of Ewe order soct on rene ot ol Hhe
ordes, che Registrar shall cause the nems of tho oomoary Lo 138 restered 0 the
srcisbor ol rarmpaties and shelissae & fresh cerlicate e noorpesaiion,

(3% IF w company, o @ny merbor or oredlbor oor worker Shereaf fezls
argrievsl e Pre compeEny havicg s oame struck off from Ehe renister ol
somnsies, the [nhunal o- as applical o made 2y Phae corpany. L0 [oy | eend S T LA 1
ar warkmen before L ospiey af Basnty vears from Ehe puslizotion i b O0icial
Gezetts of Lhe aetice undes scb-section ©51 o Seclion 248, f sabisfiec that the
OMmoEy was, 2t the tme of ity nasme oeing struck off, carrying or Busincss or in
apersbar or otherwise it s just Lhat the nams f Bhe company b restorod o b
rag ster of comparics, order the name of the company o be regtorec o the renisie:
of comoanies, ang Lhe Tribuna may, by the croer, give suzh othor direcliorg aind
meks susi aravisians as dzemad usk for placiey e coepany acd all atner persons
i= the zame position os noorly as rmay b2 as if foe name of the company haz not
been straci aff from Lhe pegister of Companies,



A readng of above provsion goes to shaw that If the company is dissolved
under Section 248 of the Act, any peorsen aggrieved by the sgrme, car Pla an
appeal, Thus the said provision orovices the forum for redresssl against the
ciesolutior and striking o the compeny from the register of companies. It
does ~ot deal with the dizqualificatior of the direciors, and deactivation of
their DIMNs, In the present case, the petitioners arg only aggrieved ov theair
disgualification as directors and deactivation of DIMNs, but not about strizing
aflf companies as such. Hesce, Section 252 of the Act, cannet be an
alternat’ve remady for sesking that relief, and the contention of the learned

Assistant Solicitor Gereral, in this regard, merils lor rejection.

13. Under Section 164{2){a) of the Act, il the Director of & company
fzils to file financial stetemants pr annual returns for any conbiTuous period
afl threa finarciz years, ne she! not e eligsle b be re-appointsd as a
director of that camgany or appeinted n other campeny for & seriod of five
years (ram the da2te on which the sad company fais ke do =0, The said
provisior under the Act 18 aof 2013, came into force with offect from
01.04.2014, ang the pelitionsrs are disgualified g5 dirsctors under the said
nrovsion. AT this stege, the issus thal arises for consideration is - whsther
tre disqualficat’an cnvisaged under Section 184(2)[a) of the Act, whice
provision came into force with effect from 01.04.2014, can be made
applicable with prospective effect, or has to be given retrospeciive aperation?
In other words, the issue would be, from which financial vear, the defaull
envisaged under Section 184{21(&} of the Act, has to be calculated, to hold
the director of the campany lable? I this regard, the learnec counsel
sroaght Lo the caotice of this Court, the General Circular Mo, 08/ 14 dated
4.4,2014 issued by the Minist-y of Corperation affairs, which clarilas the

appicazility af the relevent fingncial years, The reevant portion of the said

circdlaris as Jander:

“& pumber of provsoos af the Cempanics Acl, 2013 inclading these relating 1€
maictenance of books of ascount, progaratics, sdoption acd  isg nf Hnarcoal
smazer-erts (urdd ononmetts recu ezl oooe #ttached tho-cie). duciiors repere and
be Beand ol Trecksrs reporl [Read’s sepoct) have Besn bracgsb into fioren vl



effect from 1% Apfl, 2014, Provisions of Scheduie 11 {useful lives to Computs
cepredabion] ard Schedule IIT (format of financisl stelementa) have zlso buoen
Lrovosl inbe ferce from beal date. The reievant Ruoles pertaining £ thess provisions
have aza beoer nolilies, slazec oo the websile of the Minstry and have Coime nto
farce from e sams date.
mg Mimiezry has Fecebved racuessts for clerification witiz regarc Lo Lhe ralevart

Fimarcial wowss with effect fram wnich such provisions of the mew Ach relating to
meirtenanee of bocks of acoousd, pepacation, adepbos and “lng of fnencizl
sratements {ono attachmeants thesetol, zucitors eanet zng Boards repoct el be
aospcnkie

athauah the posbanin this Sehal? is cuite olear, To mase things absalubsly clea
it is herehy sntified thas tae financia statements (and ducuinenls required to be
arlecsed thersta), auditors reporl and Boards reporson respect of finarcal years
Phar commencec corlior than 17 capril sheall e guwerned by the relowvanl
provisions/schodules/onles of the Cormpanigs 8cl, I8hs and that norespecl of
Fnancia wenrs commenang on or ater 190 Spril, 2014, the provisions of the nse &l
shell epoly,”

A oreading of the abowve circular makes it clear the financal statcments anc

the documents requirec to be attached thereto, suditoss report and Board's
repart in respact of financial years that commenced earlier than 01.04.2014,
shall be governsd by the provisions uncer the Companies At 1256 and ir
respect of financial yeers commencing on or after 01042014, the provisions

of the new Act shall appiy.

14, At thiz stage it is reguired to be noticed that the analogous

%

provision to Section 164{2){a) of the Act 18 of 2013, is Section 274 13{g] of
Aol 1 of 1958, Tre said provision under Act L of 19568 is extracted as wnder

for ready referemce:

Section 274011 & porsen shal eol be capable of beng azpoirted citeclor of @
company, if -

(aisuch persan s alcody 2 drecies of 2 palhs Company wnicn,

i) [Es ok Fled Uoe acnual arconnts and anndal retarns foroany
contineous thres fhacoal vesrs commonong o dasul ater Hhe
fesl day al s, D996 o
ik
Frovided thas =uch persun soall ol e elgilie to be spoointed a2 o diseclor ol ary
other public company foe a pened of fva vesrs from e daks bnoahich suen guizhs
parnpary, i witich he is a director, fziled to Flo anneal agcounts and annusl returns
nnder sub-clause (AT or hes failed Lo repay ils depasits or Iferest or receem its
debentures on dug dale or pay d vidend «efarrsd toin clause (5

.

A reading of the above provision under Act 1 of 1856, max«es it clear that i 3
persan capable of being appointed director of a company and such porscn is
aready & director of a public company, whicn has not filed annual sccounts

I
|

z7d aonusl returns for any continuous three financal years commencing on



“al

ans after tThe first day of Apnil 1999, shall not be sligibie ta be aopointed as
g director of any other pub©c company for & pericd of five vears from the
date an which such pablic company, in which he s a director, faieg o file
annual accousls and annual returns. 5o the skaturory reguirermsnl of Fling
annual accaunts ana gonual retur-s, s placed on Ee dircctors of a tposlic
company’.  Thare 8 ne provision onder the Act 1 of 1958, which places
sirtelar chlizgations on the cirectors of a ‘private company’.  Thersfore, non-
filing of annual accounts and annual returns by the directors of the private
company, will not disquzlity themm as directors under the grovsions of At ©

of 1856.

15, Undsr Section 154{2) of the new legislation i.e., &ct 18 of 2013,
n2 such distinction betwesen g ‘private company’® o a 'pubiic company’ is
mede and s pes Do said provision goos to shaw that ne gesson who s ar

has Besn o Sireclor of 2 'company’, falls ta file financial stetenents o aonuz!
returns For any continuous period of hres fAnancial years, will not be elgibls
for appointment 25 a8 drecter of a company.  As glready roted sbowe, ths

sgid orovision, came inte lorce with effect from 01.04.2014,

16. Coming o the facts on ~and, the 2™ raspondont has disqualificd
the satitioners under Section 154{23 &) of the Acl 18 of 2013, far ~ot filing
financial statemants or annual roturss, for period prior to D1.04.2014. The
sction of the 27 respondent runs contrary to the circular issued oy the

Ministry of the Corporate Affairs, and he has glven the provisions of Act 18 of

2013, relrospective effect, which is impermissiblz.

L The Apex Court in COMMISSIONER OF INCOME TAX
{CENTRAL)-I, NEW DELHI v. VATIKA TOWNSHIP PRIVATE LIMITED'
has dealy with the general principles cancorning retrospectivily, The relevant

portion af the judgment is thus;

3T n e siaticn. oo [ -__I_._|:||;|";":\_I ol oo g sTatukary Sl qroa  statutary

Hahfrason, may chvsically ronaists of worcs pinterd ono papers. Haoweser,



cunreptuaily it is @ great deal mors [han an ordinary [prosRE. Thore s oA siaca
pecuiarity in lne made of verba contmunicst on by a leglslabon, A& legisiation is not
just o sories of statemenls, such as ong finds in a wak of ficl urdnen fickam oravon
it a jufdlgment of 2 courl of law, There s a ternnigue reguired craft 3 legosiaticn
ae wel @e te urdessland 3 legisletior,  Tarmer tech-icus is knowe 8s lagisletve
d-a®ing and lalier e 5t be Faund in the various principles af "Lapsroretaton of
Chobules’,  WiS-a-wE oroirary prose, a leqisinboe difers i0 b5 provenasng,. lay-oul
ar:l tearures as gisa 'n Lhe mal c2tion os ko its meating that arisos by presumoticns
as b2 bae nteed of e make s therehf

SHOOTE thoowarieus 1ules ou dnc how A |:'!E catict has to b inlesrn :'ll'F!rFi_. e
estabished rule s 1B ab pinless a cocdsasy e nlio @IPEOrs, 0 UYeslanien (2 presured
~ac b bBaoonendec to mave aorelenapective oncrabios, Thaodss ekl e coie s
shal a current law shoudl gavern cumest actvilics. Law pegscd toddy canet apply
0 bre events of the past, (7 wa do seesothing tnoay, we de Lkecping nbhe law of
reday ac~d in force and ot tomarrow’s backward adjastmert of i O aelef - tha
masuse el ke law s faundod on the bac rack that cwery uman being 15 cnzitled Lo
srrange s 2ffairs by -eoying on The =asting law asdl shou d oot find that ey plans
have Deen relrospardivaly upsats This pricCre ot 128 15 KAman an e [TTOSRICIT aen
Feesicit o law looks Soreard nel hackwsrd.  As wes gosersad in Philics ws Dyre
L1570 Ll & QB 1], & retrespective 2o aticn 6 Lentrary £ “her aeneal principle
tmat legesalins oy whizh the canihuet of =askind is to ke segoated wihen inkroduoed
fa- the Arst time to deal with fiiture acts ought nol Lo coamges the characler g7 past
[ransscsions corred on dpon the fatn of tha Lhen existing laws,

15, Tae obvlous basis of Lthe princlizle against retrosoeclivity 15 the prncipls of
“ajmens’, which must be the basis of every legal ruile a5 was obsarvod o Lhe
decision reported in L'OMce Chenflen des Phosphates v Yamashita-Shisnihon
Stpamship Co. Led, [ {1994} 1 Ac 4881, Thus, legislations which modited avroad
rghts or which impese ablgations or impass new cuthes or ottoch & mew disabiiicy
have to De treatsd as prospoctive unless the ‘egisiative intenl is clearly to give the
enactment a retrospeckive ollect; ualess the logislation |s for purpose of supsly ng
an obvicus cmissing ino& Sermes legislation or 1o explzin a fesmoer logisiation. W
nesd ok nobe Frat cornucopie of case law 2ealzble on the subject kesause aforesand
legal position clearly cmerges fram the varnous decisiors and this legal position was
conced=d by the counsel for toe perties. Inoary case. we shell refer bo faw
sudgmesls contamng tis dica, o Pl later

wigowanld plsa like roopontt ouk, forche saxe of romplsieness, thal wheryd A
zanzfic s conforsog by 2 legislaticn, she rile agzimat a retrospective canstroelion o=
diferent. T A g Eiation oonfors 4 benslit on some persuns tui without 10fl coing a
coerpspond no detriment on some atihar persen oron the public generally, ard where
aconfer such beonolin zpoears te Fowe boes e legislators objors, mon he
aresumptics weuld Be that soch & legisialinn, givng 1T a2 pu rocsivy cornsbracioar,
sl warran! in ba e gven g retraspeclive atfect,  mis gxacily i Lie Jusbhicabos B2
rreas pencaddral provisions e relraspectives In Governeruel o Incia & Ors, v

doan lebacoo Assouiabos, LOAI0S) ¢ 520 2957, the doctring of fairess was hisly Lo
he relewens Facksr Lo conslrus s statute conferrinng = Benatit, im Ehe conkoxk ol iUt oe
gves a rewrospech ve noerston. The samé doecting of fzicnsss, Lo ool that a
Tatuse was rebrospeetive in nature, was applied in the case o Viay ». htate of
Mahazashtra & Ors,, T200E) & 5000 2897, It was bl that woere a ‘aw o5 cnaclal
for the bencofit of comr=usity 85 = whole, cves e the zhsence of a provisicn e
statute may he held to be recrozpeclive in natuce,  Howower, e &g (S not)
corfrented with 2oy such sibuaiicn nere,

39, e wuch fazes, retrospectivily i zltached o boneft Loe pereans e
eoslacishinctar b3 the arowision imcasing seme buarden or Gizhility whare the
aresumphinn sttaches towarcs prospectivicy. [0 the instant case, ne provisd sddec
10 Section 113 of the Ao 15 net beneficial o the assessee. On the contrery, it s o
prowsian which s onsrous to the assessae, Thersfore, ina cosc ke Lhis, we favs
I proceed with the normal rale of prasumpticn aaainst relfospecte Jparsbon.
I'hus, the rule against retrospectve cperation v 4 lincameantal rufe of low ot no
statubs =hal be construcd ko haws 3 retrospective  oporation onless sueh 3
construction appears wery dearly Inthe terms of bhe Act, or arises by necoEsory and
distingt implication.  Dogmatically fromed, the sule 15 mo more than g oresampticn,
ard thus could be dizolooed by oul wsighing factors.

A3, Thom s owal ancthar wary lnteresting oicce of ovidencs Rab sanfias that
provision beyord any pale of doubt viz., the understancgiog of CBOT Kseif rzgarcing
Lhis provision. [F 5 containes 0 CEOT Circdlar Mo of 2002 dated 27.3.2002, with
Fhe aubject "Hnarcs Act, 2002 - Dxplanatory Motes on orovision relating to Diqect

gxas’, This circular has e issosd after bhe passing of the Snanen A0, 007, by
winich amoodmesl bo section 113 wes mace.  In this Ciroulds, various SmEncmants
Lo b Toeomes tax act are dscussed smoly domonsb-asing as owhon amasncmsants
are clarfizatorysretrosorctive in cperation Anc o which SMaEncmeaEnts &re prosoect ve,



Far example, Explanation to section 158-BB s stated to he cladficatory in nature.
Lkewise, It is mentioned that amerdments in Z2ction 145 whereby prowisicrs of
that semion are rmads applicable to block ssseszmemts fs made clarificatory 2nd
wallld Leke ellen] etrospestively from 1 dav of July, 1295, When o comes o
amendment to Sechion 123 oF the Ack, this wary circular prowvides that the said
amendment along with (ne amendments in Sectiom 158:23E, would be prosooctive
Ll take affect frome Loe 20027
18. Thus, the Apex Court in the abowve judgment, has made it clear
that umless a contrary intention appeers, & legisatinn has to be presumead to
have prospective effcct. A reading of Section 164 of the Act does not show
that trne legisiation has any infention, to make the said provision applicable to
past transactions. Further, the Apex Court in the above judgment at
paragraph WNo.43, found that the circular issued by the guthority afler passing
of the legislation, vlarifying the position with regard to soplicability of the
provisions, has to be construed as an important piece of evidence, as it
would clarify the provision beyond any pale of doubt. In the present case, as
already noted abowve, the Ministry of Corporation affairs has issued the
clreular Mo 0872014 dated 4.4.2014 clarifying that financial statements
commencing after 01.04.2014, shall be governad by Act 18 of 2013 i.e., new
At and it respect of financial years commencing eariier to 01.04.2014, shall
pe governed by Act 1 of 1956, At the cost of regetizion, since in tha preésent
cases, as the 2° respendent / competent autharty, has disquzlified the
petitioners as directors under Section 164{2}a) of the Act 13 pf 2013, by
considaring the perisd pror to 01.04.2014, the seme & contrary Lo the

circular, 2nd also contrary to the law laid down by Apex Court in Tne above

refarred judsgrmenl.

19, If the said provision is given prospective effect, as per Lthe circular
dated 4.4.2014 and the law laid down by the Apex Court, as stated In tha
wilt affidavits, the first financial yesr would be from 01-04-2014 fo
31.03.2015 and the second and third years financial years would be for the
years ending 31.03.2016 and 31.03.2017. The annual returms and financial
ctaterments are to be filed with Registrar of Companies only after the

conclusion of the annual general meeting of the company, anc 85 per the first



provise to Sectign 96{1) of the Act, annual general mecting for the vesr
ending 31.03.2017, can be helg within six months frem the clesing of
financial y=ar Le., by 30.09.2017. Further, the time limit for fling annual
returns under Seclior 9204 of the Act, is &0 davys from arnuzl genaral
meeting, or the lsst date on which annual general meeting ought to hawve
been held with normal fee, and within 270 days with additional fee as per the
provisg to Section 403 of the Act, Learmed counsel submet that if the said
dates -are calculated, the last date for filing the annual reterns wowlid e
30112017, and the balance sheet was to be filed on 30.10.2017 with
normal fee and with additlonal fee, the last date for filing annual retums is
27.07.2018. In other words, the disqualification could get rriggered only on
or after 27.07.2018. But the period considered by the 27 respondent in the
present  wril  petitions for clothing tho petitioners  with  disqualification,
pertains prsr to 01.02.2014, Therefore, when the omizsion, which 5 now
pointed our, was not envisages as a ground for disgualification prior Lo
1.4.2014, the petitioners cannot be disgualified on the said ground.  This
anglogy is traceable to Article 200 1) of the Constiiution of India, whiz® slalas
that "Mao person shal De convicted of any affence excaot For violation of a law
i force ab the Hime of the commission of the act chargad as an offence, nar
be subjected fo g penalty greater than that which might have been inflicted
unger the law in force at the time of the commission of the offence”,  In
wiew af the same, the ground an which the petitiongrs were disqualified,

cannot stand to legal scrutiny, and the same = liahle to be set aside.

20, A learmed Single Judge of the High Court of Karnataka in
YASHODHARA SHROFF Vs, UNION ©OF INDIA® considering
Section 164{2)(a} of the Act and other provisions of the Act, and varicus
judgments, passed an elaborate arder and held that the said provision has no

refrospective aperation, The observations of the learned Judge, partaming to

. v A T T S0 T e baecly died 12000205 19
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private companiss, which are relevant Tor the present purpose, are extractad

gs under:

AOE, Trvvivw of the gforesad discassion, | have arrived 2t the Follewong coinzlusions;

) Itia bekd thal Seelioe 15241230a) of the Azt & net wlird wines Arbicle 14 of tre
Canstioulion, The said orovision is not manfesty achitrasy asd alsa does not fall
with ntre scope of e declone of prosortoralite, welthar daes The sainl provisios
viglaie Arbice 12011000 of the Consbibulnes 25 0l s masde in the interest of aeteqa
pubtic. ard = reagonaole restrictior o0 the esde-cise af Tae sa: ngkl. Tho chieso
eNc EuRpoEE of tha said provision s beo stiswiab: the congsnueisse af a
clisipud iTcalian cnoaccount of the Qircusstaness statml thersin ane the same is n
crdes B oadhieec probity,  accountsh by, ard mERARpAECY 00 carporele
CowsrIan fe,

L)

aAT Artire Caie y Seclien 184021 of the St applizz oy gnesation of 12w oo the hases
T oEne cirmumstances slated Lheren, bwosgid provisicn decs noT snvEsde any
hzaricg, reither are-disqual beatien oo Snsl-disguealification o-d Ehis is not 1o
violation of tho oriccples of natorsl Justize, s not wba wires Arlice 14 of the
s (S S TR LT

vl Theb Section 104021 of the Ao does not heve rebrosoective operstior ang is
Tharstase, ae tner uareasoealzie sae arlileary, v e b the inte-protation placed
zn ths =ames.

(20 Inanfar as tha private companiss are poncerned, disqualilication on acoount of the
CirtUmstanses stared wnder Saction [RECARD of the A0t has oeen leooghl inla
force for the first cirme ander the Act and the conesguerces of disgualficaticn
cauld nol kaee been imoosed on dirccbors of private companios by taking inka
conslderatlon sany pErnd peor o 01042018 tar The puampass of reckaning
continuous poriod of three financial yesrs under the said prowision.  The ssic
Conelusion s besed on the orincipal drawn by oway of acalogy from Artce 200100 of
fre Constitubian, B 26 Ao p@int of Bme pelcr B Be enforeemsant of Lhe &L, o
discualificabion assd on the circumsianses under Saction 164030 of the Al was
guer anvisagad woder bre 1935 Aot wie-2-vis directors of arivate comaaries. Such
z disquslficazion coule wisic a cirector of cnly a public company uncer Sectiar
27ailygl of 1936 Acc onc never a dircctor of & privaks company, . Such
Adisgualificabiar of the pebib orsees witig are direcbars ot privale cospanies o bende
aus e,

() Conseduently, whece the digqualifization undsr sschicn 154020 of tha Act s bazed
cnoa catbnoous pernec of three financial woors commencing froem 01,04, 2312,
wWherein financia ematermenis or anouel reburns hawe ol besn e by e pobbs or
grvaze company, the dircctors of such g coropany sland gisgqaalived and The
carscauznoes of the waid disqualifcation wounal apnle o tham ender Eha Ak,

z1. & leerned Singie of the High Cowt of Gujarat at Ahmedabad in
GAURANG BALVANTLAL SHAH 5/0 BALVANTLAL SHAH vs. UNION OF
INDIA? cxprossed similar view as thal of the lzasad single Judge of High
Courl of Karrataka {1 supra), snd heid thal Section 16402} of the Act of
20013, which had corme into torce with effect from 1.4.2014 would have
srospective, and not retrospective effect and that the defaults contemplated

snder Section 164{23(a) with regard to nen-filing of fnanclal statements or

' Spesial Chdl Applicaioe Mo 22435 of 2017.2nd badeh e 18122018



anrual returns For any centinuous petiod of three fneacial yesss woud be
the defallt to he counted *rom the fingmcial year 2014-15 orly and not

201 5= 14

22, A |learned single Judge of the Hign Court of Madras in BHAGA VAN
DAS DHANANJAYA DAS vs. UNION OF INDIA® also expressed similar

vicw. The relevant portion is as chder:

29, In [ing,

tal Wwhen whe New Act 2013 pame into effact from 1.4.2011, the
zecand raspondent herein has wrongly given retrosnective effecl
and  erpaneausly  gisgualilied the petitioner - directars from
L1216 its=lf belare the deadlme commenced wrongly fising Lhe
frss finencial yoar fram 7.4.2013 o 31.3.2014.

[t By virtug of Lhe now Sectinn 16402303 of the 2013 Acl using the
cRpressicn “far any continuaus period of tares financial poac” anc
i the light of seclion 2741) defining “financial yaar” as woll as thas
awn meneral cirouar Mo 08514 caked 4.4.2014, the first firancial
wvear would be from 142014 Le 31,.3,2015, the second firancial
wear woold po fram 3.4.2015 Lo 3132018 and the Lhird finanoal
wear would e frem 14,2016 e 35.3.2017, whoereas the second
respendert clearly admilled in paras 15 and 322 of the counter
affidavit that the defaull cf filng statutory retusns for the Fral
vats commencas from 2013-14, £314-15 anc Z015-15 L8, crhe
wvear belere the Act 2013 came Ato force. This s Chie hasi
incuraule  logal  irfirmity  that  witiates the  enlin  IMpUgRec
aroCCCCl oS,

23. In vlew of the sbove facts and circumstances and the judgments
reforred to supra, as the impugned orders in presant wril  pefitions
gisgualifying the petitioners as directors under Section 184(2){a) of the Act,
have been passed considering the period prior to 01.04.2014, the same

cannat be sustained, and are fable to be set aside Lo that extent,

24. As far as the contention regarding issuance af prar notize cefors
disgualifying the petitioners as direclars is concerned, Sechon 164(23{a) s
~equired in be aoticed, and the samse is extracted ss under for seady
reference.

154, Disgualification for appointment of director:
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(21 Mo person wha s or has beenca direclor of a Company whith—

Lo b ngt Hoed financizl statements or annial returss for any corbnoous
pesial af Likee tinancial years; or

gl
Snall be eligible to he re-appointed 4= & director of that comoany or
anpolnted in ether comparies Tor & peried of five years from the date on which the
saici carmpany f2ils to do so.

& reading of the above provision mekes It clear that it provices
cisgualification on nappening of an event ie., if & persan whe s or hes been
a director of @ company has not filed financial stetements or annual returns
[or asty centinucus pericd of three financial years, shal be ineliginle o be re-
aoponted as a-director of that campany ar appainted in any other company
for & perad of five years frem the dzte or which the said company falls to do
sa.  The provision doos nob provide for ‘ssuance af any orios naticg or
heaqdng., A learncd single Judge of the High Court of Karnaiaka in Yashodara
Shroff w. Union of Ingla (1 supra), as well as the lgarned single Judge of the
High Court of Gujerar at Ahmedabad in Geurang Baivant al Shzh sfo
Balvantlal Shah vs.  Union of India {2 supra), after analyzing various
provisions of the Act and Rules framed thereunder, and oy relying on varous
judgments of the Apex Court, held that Section 164(2)(a] of the Act applias
by operation of law an the basls of the CroumSsIEnces stated therein, the said
provision does not envisage any nearing, neither pre-disqualification nor
sost-disgualification and this is nat in violatian of the principles of natural
yustice and hence, is nol wifra vires Art lcle 14 of the Coenstitution, I concur

with The said reasaning,

25, Trus, fram the above, I is clear Lhat Section [od {23 ah of the At
c & deeming provision and the disquaification anvisgged under the said
pravision comes into farce zutomatically 5y operation of law on defauit and
Legislature gid not arovide for issuance of any pricr notice, but Lhe:
respordents notified disqualification even before it Incurred, ang deactivated
GIMs, whics s illegal arsitrary and  against  provisions contgined in

Section 164{2)(a) of the Act.



26. The next grievance of the pefitioners is with regard to fesctivation
of their DiMNg. Ths contention of the learned counsel for the petitioners s
that except for the grounds mentioned under Rule 11 (a) to (f) of the Rules,
the DIMs cannot be cancelled or deactiveted, end the violabon mentiored
under Section 164[23a) of the Act, is nat ong of the grounds mentioned
under clauses (a) ta (f) aof Rule 11, and hence for the alleged vioation under

Soction 162V a) of the Act, DIN cannot e cancellod,

27. Rule 10 of the Rules provide tor allotment of GIM and cnder sub
ruie (6} of Rule 13, it is afotted far lite time. Rule 11 provides far
cancellatinn o deactivation Eule 11, which is relevant for the present
purpose, is extracted ss undes for ready refercnce:

11. Cancellation or surrender or deactivation of DIMN: lhe i_ant-a

Grserneseel ar Begicna: Dised e (MRarkhern Begiond, Meidaor any ofcor autk-orizec
o The Iin:!glcna Zirachor may, Lpon ha ng sarishiac an waribcation ol pasboalars or

cocumertary proot ottachod with the spolication received frods any persen, ascsl o
aeacl ivate The MM m case -

Ll thz UM is founc To be duplizazed inorespect or Fhe s2me secsan Erosiand

ther data related o both the CIN shall be marged with the vadcly retainad
i ek

3 the BN was oolainad 2 weongful manner or by Traudulent means;
=i of the daath of the conceimed individual;
1) the concamed individual has bean declarad as & gercan of urksoursd mind
by competest Court;
(2] if the concerned Individual has been adiodicated ar insolvent;

Frovided that before canceflation or deactivation of DIM pursuant to slausa (0,
an appostunity of Deing hesrd shall be given 1o the concerned individual;

i ar-an apzlication made i ~arm BLE-S Dy the DIN halder o serrender his
ar her DM akang with declaration that he has nover been appontec as directar i
any compaty 2N the sad BN nas nevsr Beps wsed Tos Tilieng of any document @itk
Ay #uthoriby, the Contrel Government may deactivate such BIN:

Provided tnat befare deactivabios of any TN 0 sucs coss, the Central
Gowerierier: ] shuell verify o-rocords.

Explanaticnd for the purpsses ot clanse (5 -

The Lermes Sweongfol rrarnes™ means F the 21N s abtansd o0 the
stremoth of documents whicn 2rd sol fegaly valid o0 ircomolete documsanis ase
fursished or en suporess.on of materal wformalion cr on e basis of wroang
certificatiors ar by making musleading o faise (afdamal oo g By inisrepresosbation:
i} tne serm Cfrauduient Treans” means it the DIN s obtanes enke

an mienl to droeive any other persarm ar any adtherly indluding
the Central avermimant

-

£5,. Clauses (g] to {f) of Rule L1, extrecteg sbove, provides for the
circumstances under which the DIN can be cancelled or deactivated. The

said  grounds,  are  different from the  ground  envisagsd  onder



L ]

Section 164(2%a) of the Act Theretore, for the alleged violation under
Section 164 of the act, DINs cannot be canceted or deactiveied, excepl in

avcardance with Rula 11 of the BEules.

29, Learned Single Judge of the Gujarat High Court in the decision

cited 2 suorg, held a5 under;

“29. This taxes the Court to the next guestion as e whether the responderts
could nave deactivated the DINS of the petitionsr a5 a consequence of the impagaed
ist? I Lhis regacd, U would Be appropriste be refer Lo Lhe pelevant Srosislons
conksined i the &t oznd the sald Bules. Section 15E(3) prowvides that no perscn
shall Be appainted 25 & Director of a compasy, unless he has bean allotzed the
Dirpcler Tdentificsbon Mumbes under Secbor 154, Saction 153 reguires overy
ircliwicual ntending B0 be appointcd as Derectos of @ Company oo maks an
application for zllatment of DTN (e ke Central Sovernmant in such form 2nd manner
=5 mav ko oroscribec,  Section 154 states Lhat che Central Governiment shall witsin
ane mantis breannl Bae secerpt of the applicatine dadsr Section D53 allab & TIN tooan
spolicant in guch rrannier as may be prescrbed | Section 15Z protidits any
irdivicuzl, wha s aleeady besn alotted @ BIM ander Secrion 159 fro appdying: Too
ar patainicg or possessing another DI Rudles 2 and 10 oF the saul Soles of 2014
prescrize Hhe procedurae for making applicabicn for allozment asd Tor tThe aliotmeant of
GIn, angd fortaer orov de that the DIN zlotted by the Coofral Bovermment undeor Lhe
cain Higles wowd e wal fl for Fne it time of the apolcant and shall net 5o aleltsd 1o
ary oihor persg

0, Hualel 11 provides for cancellabion or surrender of deactvation of DIN
Accordingly, the Central Governmert or Regional Director or any guthorized afficar
o Recional Diectar may, on being satisfied on werification af particulars of
docurectary  proot attached with am application fram any person, cancel ‘or
deactivame tme DIM o any of the grounds méntioned in Claose (a) Lo (1) tharaof,
(Fie soid %ol 11 does nat contemplabe any &0 mohs powers ellher vt the Certral
Geovornimest o wetn the  suthorized offcer or Regional Direcktor too cancel or
Faactivate Hhe TN alottad to the Director, nor-zny of the <lauses mertionod in e
sa'd Rules rontemplatss cancelation or deactivabon of DIN of the Dirctios of the
"srck off company” orof he Rirector faving become neligible wnoer Section 184
al Ire saig Act. The reastn @ppears to Be Ihat cnoe an individual, wha S intending
to be the Rirector of a parlicular compary is allalted OIM by the Central
Gavernment, such DIMN weuld De walid for the Hle time of the epplicant and an khe
liass of such DIN he cnuld become Director (0 other companies alse. Hance, if one
o the companies i which he was Rirector, 15 "struck off®, nis BIN coull nnt be
caneelled of daacrivated as thal would run counter ba the provisions tenfained in the
Rule 11, which specificaliy provides for the ¢reumstances under which the DN could

ke cancelled aor deactivated.

1. 1n that view of the matter, the Court is of the apinion that the action of the
respondesls n deactivabing he DINS of the setiticners - Dircctors alang with the
punlication of the impugned list of Drrectors of “struck off" companizs wnoer
Saction 248, also was not legally tenabie. OF cnurse, =5 per Rule 17 of the said
muales, Le ndledual whe has peen allotzod the DIM, in the ewent of any chanae n
hin particulars stated in Foom DIR -3 has teoontimate swuch changs tc the Cantral
eEemment wokiin the prescribed tse i Form BIR-6, however, 1T thel 15 net dena,
the OTH ceuld not be cancelled or deaczivated.  The cancelation of deactivabios of
g DN could b resorled te By the comcernes cespondents only Bs per the
provisions contained in the sdul Ru gs.”

30, In wview ot the above facts and circumstances and Lhe judgment
raforred ko supra, the deactivation af the DIMs af the petitioners for alleged

violaltars under Section 164 of the Ack, cannot De susTRined,



| &

31. For the foregoing reasons, the impugned orders in the writ
petitione to the extent of disgqualifying the petitiorers under
Section 164({2)(a) of the Act and deactivation of their DINs, are seb aside,
and the 2™ respondent is directod to activate the DINs of the petiticners,

enebling Lthem to functlon as Directors cther than in strike off companies.

=

3E. It is made clear that this order will not preclude the 2
espondent from taking approsriste action in o accordance with law Tor
viglations as enwvisaged under Section 164(2) of the Art, giving the saig

)

grovision prospective effect from 01.04.2012 and for negessaty  action

against DIN in case of violations of Rule 11 of the Rules.

33. It is also made clear that if the petitionsrs are aggrieved oy ths
action of the respondents In striking off their companies under Section 248 of
Lrie Act, they are at [ibesty to avail alternative remedy under Section 252 of

the ACT.

34. Al the writ petitions are accordingly allowed to the extent

indicated above.
35. Imterlocutesy applications pending, T any, shall stand closed. No
order as o costs,

A.RAJASHEKER REDDY,]
BATE!r 1B—07—20109
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