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WRIT PETITION Ne. 24105 OF 2020

Between:

Sr Venxate Sztya Balasuarshmanyam Pidathala, Sio. Krishna ‘urthy Pidathels.

'::_gEd acout 5Y years, Occ. Busingss, Rio. Flat Mo 501, Wate t
Timbarlake Colany, Rsidurgs. Gachibowl - 5000032 Tﬁlbéfg%[ﬁ;rmn' apariments,

-.PETITIONER
AND

1. The Minstry of Corporate Affzirs, ‘A" Wing, Shastri Bhawan, Rajendra Prasad
Road, hew Delhi- 110 007, Reprasantad by its Secretany. )

2. The Regisirar of Companies, [For State of Telangana), 2nd Floor, Corporate
Brawan, GS| Bosl, Telliannaram MNagole, Bandlaguda, Hyderabas - 500 068

-.RESPONDENTS

Patitton under Aricle 226 of the Constitution of Ingia praying that In the
circumetances statec n the affidavit filed iherewiln, the High Courl may be pleased
to mass an ordar or ciractian or any other proceedings ona in the nature of Wril of
Mandsmus declaring the action of respondents in deactivating the petiicnsr
Dirgctor Igentification Mumber DIN 01645015 and restricting the petitioners from
filing statutory returns, ie., the annual returns and financial statemenls of the
Companies in which they are Directars gs arbetrary, llegal, without jurisciction,
sontrary of the provisions of the Comparies Acl, 2012 and Rule 11 of the
Companigs (Appointment of Derectors) Rues. 2014, viplativa of the orinciples of
natural jusiice besides viclating the petitioners’ rights guaranteed under Aricle 14
and Adticle 12 (1) (g of the Constiluticn of Inzia.

1A NO: 1 OF 2020

Palition under Section 151 CPC praying that in the circumstances ;—'.‘.;-:Ie_fl in
tna affidavt Nled in supcort of the petiton, Ihe BHigh Court may e pleased to direct
the 15t Respondent to resiors the celiboner Director Identification Mumbear (DIN]
04545015 respectively 50 as to enable him to submit pending annual relurns and
financizl statemeants for the Company in which ne s appoinied as director.

Counsel for the Petitioner: Ms, G, SUMATHI
Counsel for the Respondents: SRI NAMAVARAPU RAJESHWAR RAD,
ASSISTANT SOLICITOR GENERAL

The Court made the following: ORDER



THE HON'BLE SRI JUSTICE CHALLA KODANDA RAM

WRI'T PETITION No. 24105 of 2020
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and consequently seek cesarsllon ol his-¥iregigr [dent

Numhber |[DIN) viz,, 165015

Learned counsel for rhe cetitdoner submits thal che i=sue

Bipbe Dhaliqd i O . i B | e

riived in the oresent Writ Pelition is sguarely covered 0¥ L
comimaon order dated 18072019 in W.ER.No.3427 of 2018 and

bateit,

Learned Assistant Solicnr Generol apposring lor the St
sesoondent - Registrar of Companies does 2ot disputs the aloressid

submissian.

{peramve portion of the sforeseid order reads as under:

“For the foregolng reazons, the impugned orders in
the welt petitiens to the extent of disgoalifying the
petitioners under Section  164)21a) of the Act and
deactlvatlon of their DINs, are set aside, and the 2
reapondent Is direeted to activate the DINs of the petitioners,
enabling them to Minetion as Directors other than in strike
aff companies.

It is made clear that this ordor will not preclude the
2rd regpondent froms taking appropriace action in Accordrnce
with law for wiclatlona ag envienged nnder Seetion 1642) of
the Act, glving the said provision prospective effect from
OL.04.2014 and fer nocossary action against DIN in case of
wiclations of Rule 11 of the Rules,

It is alse made oclear that f the peticloners mre
aggrieved by the acrion of the respondents in striking off

their companies under Section 248 of the Act, they are af



To,

reasons reonrded therein, this Writ Pericion is alse allowed in terms

ALl the writ petitions are accordingly allowed to the
gRtent indicated ahowve,

[0 wiew of the said Order o i
ew of the said Order dated 15.07.2015 gnd for he

thereof, Mo costs,

Miscellaneous Petitions, 1l any pending, shal’ stand closed.
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ASSISTANT REGISTRAR
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0, 14361, 14390, 14392, 14397

14409, 14582 AND 14597 OF 2019

COMMON ORDER

aince, the issug involved in all the writ petitions is one and the same,

they are heard together and sre being disposed of by this common arder.

2.  The petitionrers are the directors of the private companies,
registered under the Companies Act, 2013 (18 of 2013) (for shert 'the Act,
Some of the such companies are active, and some of them have been struck
aff from the register of companies under Sectlon 248(1% c ) of the Act, for
not carrying an any business aperation for the specified perlod mentioned in
the said provision, and for not making any appglication within the specified
period, for obtaining the status of 8 dormant company under Section 455 of

the Act.

3. The petitioners, who were directors of the struck off companies,
znd who are presently directors of active companies, during the relevant
period in question, failed ta file financial statements or annual returns for a
eontinuaus period of three years. Therefore, the 2™ respaondent passed the
impugned order under Section 164(2) of the Act, clsqualifying them &s
directars, and further making them ineligible Lo be re-appeinted as directors
of that company, ar any other company, for & period of five years from the
date on which the respective companies failed te do so. The Director
ldentification Numbers (DINs} of the petitioners were also deactivated.

aggrieved by the same, the present writ petitions have been filed.
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4 This court granted interim arders in the wril petitions directing

i ik B o function
7 respondent to activats Tiks of the petiticners, o enghkle Bhaem o

athes than in strike off companies.

5. Heard the learnsd counsel appearing for the petitioners in all the
writ petitions, Srl K.Lakshman, lazrned Assistant Solicitor General appearing

far the respondents — Union of India.

& Learned counsel for the petitioners, contend that before passing
the impugned order, notices have not been issued, glving them opportunity,

s

and this amounts to violation of principles of natural justice, and on ¢

ground alone, the Impugned orders are lisble Lo be set aside.

7. Learned counsel submits that Section 164{2){a) of the Act
empowers the authorty to disgualify & person to be a director, pravided he
has not filed financial statements or annual returns of the company to which
he is director, for any continucus period of three financial years, Learned
counsel further submits that this provision came into force with effect from
1.4.2014, and prlor thereto ie., under Section 274{1}{q) of the Companries
Act, 1950 {1 of 1956), which is the anaiogous provislon, therse was no such
requirement for the directors of the private companies, They contend that
this provisicn under Act 1B of 2013, will have prospective operation and
nence, if the directors of company fall to campgly with the reguirements
mentioned in the said provision subsequent to the said date, the authority
under the Act, is within its jurisdiction to disgualify them. But in the present
cases, the 2 respondent, taking the perlod prior to 1.4.2014, j.e,, giving the
provision retrospective offect, disqualified the petitioners 2z directors, whics

i= illegal and arbitrary.

8. With regard lo deactivetion of DIMs, learned counsel for the
patitionars submit that the DINs, as contemplated cnder Rule 2id) of che

Companies {Appointment and Qualificalion of Directors), Rules, 2014 (Fou
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of the seid Rules, and cancellation of the DIN can he made only far the

groungs mentioned in ¢lauses (@) to (f) under Rule 11 of the Rules, and the

said grounds does not provide for deactivation for having become ineliaisle
for appeintment as Directors of the company urder Section 124 af the Act.
Learned counsel further submits that as agzinst the deactivation, no appesl

is provided under the Rules, and appeal to the rribunal under Section 252 of

the Act is provided anly against the dissolution af the company under

Section 248 of the Act,

9. Learned counsel further submits that 1% ressandent - Government
of India represented by the Ministry of Corporate Affairs, has floated =
scheme dated 29.12,2017 wviz., Condonation of Delay Scheme - 2018,
wnerein the directors, whose DINs have been deactivated by Lhe 27
respondent, allows the DINs of the Directors to be activated, However, such
stheme is nol applicable to the companies which are struck off under
Section 248(5) of the Act, In case of active companies, they can make
application to National Company Law Tribunal under Section 252 of the Act,
seeking for restoration, and the Tribunal can order for reactivation of DIN of
such directors, whose DIN are deactiveted. However, under Section 252 only
the companies, which are carrying on the business, can approach the
Tribunal and the companies, which have no business, cannot approzach the
Tribunal for restoration. They submit that since the penal provision s given
retrospective operation, de fors the above scheme, they are entitled o
invoke the jurisgiction of this court under Article 226 of the Constitution of

India.

10. With the above contentions, learned counsel sought to set aside

the impugned orders and to aftow the writ petitions.

11. On the other hand lsarmed Assistant Sclicitor Genera! submits that

failure to file financial statements or annual returns for any continuous peried



i ’ isgualification under
af three financial years, automatically entall their disguali u

Section 164(2)(a) of the Act and the statute does not provide for issuance of

any notice. Hence, the petiioners, who have falled to comply with tne

statutory requirement under Section 164 of the Act, cannot compiain of

vinlation of princlples of natural justice, 235 it ls a deerming provision. Learned
coursel Further submits that the pefitioners have alternative remedy of

appeal under Section 252 of the Act, and hence writ petitions may not be

ghitertained.

13. Ta consider the contention of the leamed Assislant Solicitar
General with regard to slternative remedy of appeal uncer Section 252 of the
Act, the said provision is required to be considered, and the same I3

extracted as under for better apprediation:

252, Appeaal to Tribunal:

{1} Any person aggricved Dy 2n arder of the Registrar, notitying & company
as cissolved under Secticn 248, may filz an appeal ke the Tribunal witnin 2 peroc of
Ehree wears fram bhe date of the order of the Registrar and iF the Tribunal is of the
nplnicn that the removal of the name of the company from the register of companias
is not justificd in view of Lne absence of any of the grounds on which the enfer was
passed by the Regist-a-, It may order restoration of the name of e company in the
registas of companies;

Provided that before pessing an order under this section, the Tribunal shal
give & reasonable ooportunity of making representaticns and of beng haard tn the
Realstrar, the comapary and al the gersans concerned:

Frowided further that 0 the Reqistrér G satisfied, that the name ol Lhe
company has besn struck off from the register of companies slthes inacvetantly or
orn Dasis of incorrect nformation furmishsd by the company or its cirectars, which
refquines reskorabion in the register of companies, he may within & peripd of three
vears from the date of passing of the ordes dissalving the carmpany under Section
248, fle an application Zefore the Tribumal s=sking restoration of pame of such
COMMDany,

(2] A copy of the arder passed by the Tribenal shall be el by the company
with the Registrer within thirty doys from the date of the arder and on receipt af the
order, the Registrar shall cawse e narme of the company 1o be restored In tha
register of companies and shall 1ssue a fresh cemiticate of incorporaton,

[3) IF & company, or any member or credicor or wersar therea® fzels
zggrieved by the cempany having its name struck ofF from the register af
cemipanias, the Trbunal or an application made oy the company, membaer, creditor
ar warkman befare Abe expiry of teenty wears from the publizazion in the Otcial
Gazatte of the noice under sub-seclian (3] of Section 248, F satisfied that the
CLmipany was, at the time of s name being struck off, carfying on busicess or in
aparation or etheraisae it is just that the name of the company be restored o the
register of companies, crder the name of e company to o restored to the register
ef cormpanies, and the Tricural may, by the arder, give such obther directions and
make such provisions as deemed just for placing the company ane 2l othar persens
in the same position as nearly as may be as if the name of the company has nat
been struck off from the regisler of companics
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under Sacria
2oUon 248 af the ACC, any persan aggrieved by the same can file
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appeal, [
peeal. Thus the said pravision Pravides the forum for redressa| against the

dissalution and striking off the company from the register of companies, It

does not deal with the disqualification of the directors, and deactivation of

their DINs, In the present case, the petiticners are only agarieved by their

TR ! :
disqualification as directors and deactivation of DINs, but ot about striking
aff companies as such, Hence, Sectinn 252 of the Act, cannot be an
alternative remedy for seeking that relief, and the contention of the learned

Assistant Solicitor General, in this regard, merits for rejection.

13. Under Section 164(2)(a) of the Act, If the Director of a company
fails to file financial starements or annual returns far any continuous period
ef three financial years, he shall not be eligible to be re-appointed 25 @
director of that company or appointed in other company for & period of five
years from the cate on which the seid company fails o do so. The said
pravision under the Act 18 of 2013, came Into force with effect from
01.04.2014, and the petitioners are disauallfied as directors under the said
ocrovision. At this stage, the issue that arises for consideration is - whether
the disqualification envisaged under Section 164(2)(a) of the Act, which
provision came ‘nko force with effect from 01.04.2014, can be made
zpplicable with prospective effect, or has ta be given retrospective operation?
In other words, the issue would be, from which flnanclal year, the default
erwigaged under Section 1B4(2)(a) of the Act, has to be calculatec, to hold
the director of the company ligble?  In this regard, the learned counsel
brought ko the notice of this Court, the General Circutar Mo.0Bf14 dated
4.4.2014 issueg by the Ministry of Corporation affairs, which clarifies the

applicability of the relevant financial years, The relevant pertion of the said
circular is as under:

"4 mymber of provisions of the Companies Ao, #0113 including those relaling to
mainlenance of books of account, prepération, adoptien and fiing cf financial
slatements {and documeants reguired to be attached theraic], F'-IJGI‘.'E‘:FE reparks 3:"‘-!’]
the Bopare of Directors report (Board’s report) have bsen brought inle force with
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A =~ wiich sucn provisions ol the oo =13z
snancial years with effect from whic _ . : e 1
i : § Y .aration, adopticn and fiting ar fie
atenarce of books of accounl, orepers ; i :
?:ilu::mrts, (mrd @tkachments fhereto], acditors reparl and Board's repors wiil be
zpolicable,
although Lhe pasition in tois nehalf is quite clear, to make ERings HI-:EGII'-ItE-:I*ftCIE;r
t iz horely notfied that the financial skatements (and documenis Iaql_'l'r.".l o I;
altached therato), auditors ropert and Boarc's report in respect of financia :':.--E*n.r
trat commenced earlier than 1 Aprl shall 2e gowvernad by the re evarnl
pravisions/schadulesfrules af the Companies ACn 1956 uwn_ that in r&;.pe.l_j af
finzncial years commencing an or after 1% April, 2014, the provisicns of Lhe new Act
shall apply.”

A reading of the above circular makes it clear the financiel statemeants and
the documents required to be attached thereto, auditors report and Board's
report in respect of financial years that commenced eariier than 01.04.2014,

shzll be governed by the provislans under the Caompanies Act, 1256 and in

respect of financial years commencing ¢n or after GL.04.2014, the provisions

of the new Act shall apply.

14, At this stage it is required to be noticed that the analogous

provision to Section 164(2)(a) of the Act 18 of 2013, is Section 274(1)g) of

Act 1 of 1956, The said provision under Act 1 of 1956 is extracted as under

for ready reference:

Section 2¥4(1} A person shall not he capable of bong appointed director of &
company, If -

(31 such perann is already a cirectar af a pullic comopany wiich; -

) hos not fiied the anrual accournts and annual returns for any
confinuaus three financial yeass commencing nn ang afler the
first day af Apcl, 2999; ar

LE]

Provided that such parson shall nob be eligible to be aspgintad as a director of any
uther public company for a period of tike vears from the date on o wiich suzk pubiic
compaity, in which heis a direckar, failed to file ansual accounts and aniiual returas
under sub-clause (A} or has failed lo repay ts deoosice or inkorest ar redeem (1o
debertures on dug date or pay dividesd referred o in clzuse {31,

A reading of the above provision under Act 1 of 1956, makes it clear that i+ a
persan capable of being appointed director of a company and such serson is
already a director of 2 public company, which has not filed annual sccounts

and annual returns far any continuous three financial yedars commencing an
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annual accopne ' il
5 and annual returns, So the EtE!*.IJfD."'g.-' requirement of filifg
f =

annyual . g i [
al accounts and znnyal returns, is placed on the directors of a ‘public

company’,  There is no provizion under the Act 1 of 1956, which places
similar obligations on the directors of & ‘private company’. Therefore. nom-
filing of annual accounts and annual returns by the directors of the private
company, will not disquaiify therm as directars under the provisions of Act ]

of 1956,

13. Under Section 164(2) of the new legislation i.e., Act 18 of 2013,
ne such distinction belween a ‘private company’ or a ‘public company' is
made and as per the said provislon goes to show that ro person who is or
has been & director of & 'company’, fails o file firancial statements ar annual
returns for any continuous period of three financial years, will not be eligible
for appointment as a director of & company. As already noted above, the

said provision, came inba force with effect fraom 01,04, 2014,

16. Coming to the facts on hand, the 2™ respondent has disqualified
the petitioners under Section 164(2)(a) of the Act 18 of 2013, for not filing
finencial statements or annual returns, for period prior to 01.04.2014. The
action of the 2™ respondent runs conkrary to the circular issued by the
Ministry of the Corporate Affairs, and he has given the provisions of Act 18 of

2013, retrospective effect, which is impermissible.

634 The Apex Court in COMMISSIONER OF INCOME TAX
(CENTRAL)-I, NEW DELHI v. VATIKA TOWNSHIP PRIVATE LIMITED
has dealt with the general principles concerning retrospectivity, The relevant

partion of the judgment is thus:

4

& legislation, he It a statutory Acl of @ ststutory Rule or a statutory
Motification, may ohysizaly consisls of words printed ono papers.

However,

LAEEROCL
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a5 o the intent of the maksr {hereot,

conceptualy 1t iz 2 great d
peruliarity in the mode of veroal

28, OF the wainious miles guiding how o legistation has Lo l_'..—-.- lj.L-&rpl'%lf:d. unz
estzblished rule is that urless a conbrany intention appoars, 8 _-l:gmla.h:-n is [ EEIIJ:!L._
pab Lo be intended B0 have a retrospeciive operation. Tne icea Lnehlnd_the .I k| :_
that a current law shouid govem wurrent activilies. Law passed tﬂt'_ﬂ'r' *_'»n"f'-‘- Spaly
to the events of the past. If we do gomathing roday, we de it kge;.u-.rj in the Il.:'rw. f
laday 2nc in ferce and not Lomerow's packewand sdjustment of in. Qur Delief in the
naturs of the ‘aw is fourded on the bed rock that every human being s entizled Lo
arrange Tis affairs oy relying on the existing law ard show'd ot fird That I'!I_E-__I:Ili'ill':
fave beoon retrospectively upset. This orindipie of lzw = known as e prospicit !u:n
-aspicit | aw looks foreard not bacioward.  As was gbserved (0 Phillizs wi. Syre

FLEFOY LROG QB 1], a retrosoective tegisiaticn is conteary To the goreral principle
thal legislation by which the conducs of markind is to be regulated when nroduced
far the Arst birme to deal with future acts sught naot o change the character of past
trarsartions carred an upan the Tailn of the then existing law.

79, The chwous basis of the principle 2oainst retrospecbwity s the prinope of
fairness', which must be lhe basis of every legal rule 2s was chserved in the
decision reportec in U'Office Cherdficn des Phesphates . Yamashita-Shinnibon
Stcamship Co, Lk [{1892) 1 Ac d86]. Thus, legislations which modifed accreed
rights ar which impase cbhligatians or impese new dukbios or attach a8 new disailicy
have to be treated as prospective urless the legislabive intent is cleary £ give he
cractrmens a relrospective eflec unless the legislation s fer purpase of supplying
an aowlous orission inoa formear legislabion or to explain a former legislabion. We
ne=d not nobe that cornucopia of cass law available on the suect bacavs=s aforessid
lecal position dearly emergos Fror thoe various decisions and this leoasl position was
concedsd by the counsel for bthe partiss. In oany case, e shall reler o lew
judgrments containing this dicta, a lizle lazer.

30, We would alzo like to oot out, for the saks ol comaleleness, that wheoro
oernelt is conferred by o legislation, the rule against 2 ratrospective constrociion
cifferent. [fa leglslation confars 4 Herefit om some persons but without infllcting
corresponding detriment on some otrer perscn or on the public gensrally, 2nd whare
ba confer such benefit zpoears to hawve been Ine legislators object, then the
presurnptean wouls ke Lhat such a legislatien, giving it & purpesivs construckon,
would warrant b to be given a retrospoctive offect. This exsctly 1S the Justificalion Lo
Preal procedural provisions a5 retrospecltive,  In Goveromment of Dndia & Ors. v,
Indian Tobacca Association, [(2005) 7 SO0 396], the dectring of [ai-nass was hele b
be relevant fackor to construs a ababute confernng a berefit, in the context of it b he
givern & retrospeclive ooeration.  The save doctrine of Tairness, o hold that a
statube was retrespactive in nature, was appliec n the case of Vijay v, Skate of
Matrarashbra 8 Ors,, [(2206) & SCC 289, IF was heid chat where a law = enacted
for the benefil of community 83 a whale, even in the sbscoce of a provision the
stztute may be held Lo b rotrospective inonature, Howewer, we ars (50 not)
confronted with any such situalion here,

aour O

21, In such cases, retrospectivity e attached to benefic the parscns in
cortracistinctzon Lo the provizion smposing somea surden or liability where the
presemzbon atbached towards prossechvity. Lo tha snstant case, Hhe provise added
ba Zeclion 113 of the Act iz nob beneficial {¢ the assessee.  On the contrary, it is a
provision wiilch is cnergus to the azsescee. Therafore in @ caso lke this, we have
> procoed with the normal rsle of presumoton against retrospeclive aperation,
Thus, the rule against retrospective operabion is a furdamental role of law that no
statute shall be constreed o have a retrosgective. aperabtion unless such 3
construction sppears very cleady in the terms of the Act, or arises by necessary and
distine: implication.  Dogmaticaily r-amed, the role is ne more than 2 presumption,
and thus could be displaced By out weighing faclors,

43. There is yet another very interesting plece of evidenco that carifas that
provision beyong any pale of doubt viz., the understanding of CROT ikself reparding
Chis provision, It is contzined in CEDT Circular MNao.8 of 2002 dated 27 82,2002, with
the subject "Finance Acl, 2002 - Exolanatory Notes on provision refatimg to Direct
Taxes”, This circufar Ras Deen Ssusd after the passing of the Flnance Acl, 2002, by
which amendmenl o section 113 was made, Tn Lhis circular, various amendmiests
ko the Income tax Act are discussed amply cemanstraling as to which amandments
aro clarficatory/retrospective in cperation and which amendmuents are prospective.
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18, Thus, the Apex Court in the sbhove judgment, has made i clear

th le '
at unless a coantrary Intention Bppears, a fegislation has to bo presumed to

have prospective effect. A reading of Section 164 of the Act does sat show

that the legislation has gny intention, to make the =zid provision applicable to

past transactions, Further, the Apex Court in the abowve judgment at

paragraph No.43, found that the circular issued by the authority after passing
of the leglslation, clarifying the position with reqard to applicability of the
provisiens, has to be construed as an important piece of evidence, as it
would clarify the provision beyond any pale of doust, In the present case, as
already noted abowve, the Ministry of Corporation affairs has lesued the
circular Ne.08/2014 gatec 4.4.2014 clarifying that financial statements
cormmencing after 0L.04.2014, chall be governed by Act 18 of 2013 &, new
Act and in respect of financial years commencing earlier to 01,04.2014, shall
be governed by Act 1 of 195&. At the cost of repetitian, since In the present
cgses, as the 2™ respondent [ competenl authorily, has disqualified the
petitloners as directors under Section 164(21(a} of the Act 18 of 2013, by
considering the peried prior to 01.04,2014, the same is contrary to the
gircular, and also contrary to the law laid down by Apex Court in the above

refarred judgment,

1%, If the said provision is given praspective effect, as per the circular
dated 4.4.2014 and the law laid down by the Apex Court, as stated in the
writ affidavits, the first financial year would be from 01-04-2014 1o
31.03.2015 and the second and third vears financial years woulg be for the
vears ending 31.03.2016 and 31.03.2017. The annual returns and flnancial
statements are ta be filed with Registrar of Companies only after tho

conclusion of the annual general meeting of the company, and as per the first
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proviso to Section 96(1} of the Act, annual general meeting 1af

' ¥ £ i aof
ending 31.03.2017, can be held within S months from the closing

financial year i.e., by 30 09.2017. Further, the time iimit for fling annual
dfli T LS, .

raturns under Section 92(4) of the Act, is &0 days from anmnual agneral

meeting, o the last date on which annual general meeting ought to have
besn held with normal fee, and within 270 days with additional fee as per the
provise to Section 403 of the Act. Learmed caunsel submit that if the said
dates are calculated, the last date for filing the annuat returns wodld e
30.11.2017, and the balance sheet was o be Slad on 30.10.2017 with
norrnal fee and with additional fee, the last date for filing annual returns is
27.07.2018. In other words, the disqualification could get triggered only on
ar after 27.07.2018, But the period considerad by the 2 respondent In the
present writ petitions Ffor clothing the petitioners with disgualification,
pertains prior to 01.04.2014, Therefore, when the omission, which is row
pointed out, was not envisaged as a ground for disguaiification prior to
1.4.2014, the petitioners cannot be disgualitied on the s&id ground., This
gnalogy is traceable to Article 20{1)} of the Constitution of India, which states
that "Ne person shall be convicted of any offence except for violation of 3 law
in foree at the time of the commission of the act charged as an offence, nor
be subjected to a penalty greater than that which might have been inflicted
undar the law jn force at the time of the commission of the offence”. In
view of the sarme, the ground on which the petitioners were disqualifiad,

cannot stand to legal scrutiny, and the same is lable to be set aside,

20. A learned Single Judge of the High Court of Kamataka in
YASHODHARA SHROFF  vs. UNION OF INDIA®  considering
zection 164{2)(a} of the Act and other provisions of the Act, and wvarious
judgmants, passed an elaborate order and held that the said provision has na

retrospective operation. The observations of the learned Judge, pertaining to

WP NDUS291T ul 2017 and Batch duted 12.06.2019
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disauaication on account of Ine BrourTiamees o it CNEEueTCe Of 3
gﬂ;lil:;rmarl?ctachleue proQafy,  accountability,  and tramsparency in corporate

(B} That Article {sic) Section 164(2) of the act applies by operation af law on the basis
of I:!'_le circumstances stated therein, the said prowlslon does naot Er‘u'i::."n-;_:lc. any
h:zarmg. neilher pre-disqualification ner pasl-disgqualification and this s fo? s
winlatior of the principles of natural justice, 15 not witre vires Atticle 14 of the
Constitutian,

(£ That Section 164{2) of the Act does not have retrospective operation and is
Cheretare, seilher unrcasonakle nor arbitrary, 0 view of the nterpretation placed
on the same,

fd) ...

ie) Insofar as the private companiss are concemed, disgualification on acoeunt of the
circumstances stated under Secbion 164{2%a) of the Act hos boen brought into
fprge Tar Lhe Tirsl lime ooder the Act and e consequences of disquailtication
could not hawve been imposed on direckors of privabe companies by baking inko
considerabion any perod prior b 01.04.2014 for the purpose of reckoning
conbinucus perled of taree finamcal wears undar the said prowvision.  The said
conclusion = based on the principal drawn Dy way of analegy from Article 2001) of
the Constibubon, as ab ne point of fime prior to the enforcement of thoe Act, &
dizqualifization based oo the circumstances under Section 164020 of the Acl was
aver enwisaged under the 1988 At vis-3-wis directors of privabe companies. Such
a disgualification could wisit a director of only @ public company under Section
27arial) of 1956 Azt and newer a direcbor of 2 private compary Such
dizquzlification of the pesitioners wha are directors of privete companies is hence
gquashed,

o

iq) Conseguently, whers the disqualification under Section 164(2) of the Act is based
on a continuous periad of three ficancial years commencing from 01.08,2014,
whersis linancal statements or anruzl retums have not bewen filed By a public or
private company, the directors of such & company stand disqualfied and the
conseguendes of the said disguaification wauld apply ko them under the Ak,

21, A learned Single of the High Court of Gujarat at Ahmedabad In
GAURANG BALVANTLAL SHAH 5/0 BALVANTLAL SHAH vs. UNION OF
INDIA® expressed similar view as that of the leaned single Judge of High
Court of Kamataka {1 supra), and held that Section 164(2) of the Act of
2013, which had come into force with effect from 1.4.2014 would have
prospeckive, and not retrospective effect and that thea defaults contemplated

under Section 1G4({23{a) with regard to non-filing of financlal statements or

T pSpecial Civil Appheaton Mo 22435 of 20017 and batch dated (8,32 3018



annug) retgrns for an

the defaul

2013-14,

t ta be counted from the financial year 2014-

I"l

F

, re N i
W Continuous period of three fimancial years wauic be

15 only and not

732, & learned single Jucge of the High Court of Madras in BHAGAVAN

DAS DHANANJAYA DAS wve. UNION OF INDIA® also expressed similar

view, The relevant portion is as under:

29, In fine,

Lay

(b

When the New Act 2013 came into effect from 1.4,2014, the
second respondent heretn has wrongly given retrospective effect
and erroncously  disqualified she petitioner - directors  from
1.1.2016 Itself before the deadlire commenoed wrangly Nzxirg Lhe
first financial year from 1.,4.2013 ko 31.3.2014.

By wirtue of the new Sectior 164{2)(a) of the 2013 Ack using the
expression “for any continuous period of threa financial vear” and
I the light of section 2{41) defining “financial year” as well 25 their
cwr General clroular Mo, 08714 dated 4.4.2014, Lhe first financial
year would ba From 1.4, 2004 to 31.3,2015, the saecand financial
yvear would be from 1.4.2015 o 31.3.2016 and the third Anancia
year would be from 14,2016 ta 31.3.2017, whereas the second
respandent ciearly admitted in paras 15 and 22 of the counter
affidavit that the default of filing statutory returns for the final
years commences fram 2013-14, 2014-15 and 2015-15 i.g. ore
year before the Act 2013 came Inte force.  This is the besic
incurable legal nfirmity that vitiates the entire  impugned
procesdings,

23, In view of the abeve facts and crcumstances and the judgments

referred to supra, as the impugned orders in present writ petiticns

disqualifying the petitioners as directors under Section led(2)a) of the Act,

have been passed considering the period prior to 01.04.2014, the same

cannot be sustai

ned, and are liable Lo be set aside to that axtent,

24, As far as the centention regarding issuance of prior notice before

disqualifying the petitioners as directors is concerned, Section 164{2}{a) is

required to be

refarence;

noticed, and the same is extracted as under for ready

164, Disgualification for appointment of directar:

T M 25453 0f 2017 amud match dated 27072015
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wars from the date on which the

A readi F iai
eading of the abgve pravision makes it clear that it provides

: fooo ; 7
disqualification on fappening of an ovent I.e., if a person wheo is or has bean

a director of z company has not filed Fnancial staterments or annual returns

For any continuous period of taree financial years, shall be ineligivle to be re-
sppointed as a director of that company or appainted in any ather company
for & period of five years from the date en which the said company fails to do
5. Trhe provision does not provide for issuance of any prior notice or
hearing. A learned single Judge of the High Court of Karnataka in Yashodara
Shroff v, Union of India {1 supra), as well as the learned single Judge of the
High Court of Gujarat at Anmedabad in Gaurang Balvantlal Shah s/o
Baivantlal Shah ws. Union of India (2 supra), after analyzing wvarious
provisions of the Ackt and Rules fremed thereunder, gnd by relying on various
judgments of the Apex Court, held that Section 164(2}{a) of the Act applies
by gperatlon of law on the basis of the circumstances stated thersin, the said
provision does notb envisage any hearing, neither pre-disgualification nor
post-disqualification and this is not in vielation of the principles of natural
justice and hence, is nol wlitra wires Article 14 of the Constitution. I concur

with the saic reasoning,

25. Thus, from the above, it is clear that Section 164{2](a) of the Act
is a deeming provision and the disqualification envisaged under the sald
provision comes into force autormatically by operation of law on default and
Legislature did not provide for issuance of any prior notice, but the
respondents notified disgualification even before it incurred, and deactivated
DNs, which is illegal arbitrary and against provisions contained in

Sactlon 164{21a) of the Act.
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() of the death of Lhe conoerned individual;

[ =gard kiwakion
26, The next grievance of the petitioners 15 with regard to deactivatilo

of thair DINs, The contention of the learned counsel for the petitioners 15
that except for the grounds mentloned under Rule 11 {a) to () of the Ruies,
ke DIMs cannot be cancelled or deactivated, and the violatlon mentioned
uncer Section 164{2)(a) of tha Act, s not ons af the grounds mentionzd
snder clauses (a3) to {7 of Rule 11, and hence for the alleged viclation under

Sectioh 164(2){a) of the Act, DIN cannot be cancelled,

27. Rule 10 of the Rules provide for zllotment of DIN and under sub
rule (6) of Rule 10, it is allotted for life time. Rule 11 proviges far
cancellaticn or desctivation, Rule 11, which is relevant for the presont

purpose, is extracted as under for ready reference:

11. Cancellation af surrender or deactivation of DIM:  The Certma
Gowertmenkt or Regional Director (Morthern Begion), Namda o any afficsr aulborizeo
by the Regional Director may, upos Being sabsfied on verification af sarticulzrs or
decumentary proof attached with the appllcation seceived Frarm any parsen, cancsl or
deactivate the DIM in case -

fal Ihe DIM iz found to B2 duplicabed In respect of the same person provided

the data relaled o both the DIMN shall be merged with e validly retansd
number;
i the BTN was obtained ir a wronghu mannes or oy faadulent means,

() the concermed nalvidual has been deciares 23 a perscn of dnsacng mind

by & competent Court;

| i the concerned individual has been adjudicatesd an insalvent:

(F;

(il

Prowvided that befare canceflation or deactivation of CIN pursuant to clause (b,
#n eppartunity of Lelng heard shall be given 1o the concenad indivicuzl;

anar application made in Form QIR-5 by the DIM Folder to sarrender his
oo her DIN aleng with declaration that he has never hesn appointed as directar In
arny compdny and the saic DIMN bas rover been used far filing of any document et
aivy aubhorily, the Central Government may deactivate such Iy

Frovided that befere deactivation of any DM in o such czss, the Cantral
Government shall verlfy e-recnnds,

Explanation: for the purposes of clauss (1) -

The terms "wrongful manner” meass if the DIN I3 chtalned oo the
slremgth of documents which are not legally valid ar incomplets decuments are
furnished or on suppression of material information oF  on the basis of wrong
cartificabion o by making misleading or 1alse information or by misrepresantation:
(i the term “froudulant means” means Fthe DIN is oaksired with

an intenl o deceive any ather perscn or any autharity including
the Central Goverament.

28. Clauses (a} ta (f) of Rule 11, extracted above, provides far the
circumstances under which the DIN can be cancelled or deactivaled. The

said grounds, are different  from  the ground onvisaged  under
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dicordance with Ruje 11 of the Rules.

29, i ud
Learned Single Judge of the Gujarat High Court in the decisian

cited 2 supra, held ag under:

"Z8. This tal ; " . :

I B Eeai:ﬁitgeﬂlfc-llr r::- Lrh—'-__ ﬂexl_::_uest_n-:_-n. a5 w0 whether the respondents
ek : 2 DINs of the pelilionsr a= g consequance of the i pugned
=l _I|1 Lhis regard, it would he dzpropriaie bo refer to fhe rgle-:awt .:EUL:E -
contained i the Act and the ssid Rylps, Bection 153039 pm;riccs zhal I'FI:E' :ue'-*ftnng-
':»I.Ir:lll he appointed as 2 Dircceor of a CompaEny, uness he has '_'II:EI'I Eli"ll,h:i_‘- .Eh:a
!:q--e-:'.l'-::lr :d_E‘ll':r'I:dlic-n Mumber under Sockicn |54, Laclian -;5_'4_ reg u|r-:; ayer

imdwilual ImrEncing te he appoirted s Directer of 2 Company h"u r;-aké arl:
2pplication for allctrment of DI to the Central Sovernment in sich form -a*'u;l il e
25 May be prescribed. Section 134 states that the Central Governiment shall within
ane manth from the receipt of tae apolization urder Section 53 alios & 2T tooan
pplicant in such marner 25 may be srescribed.  Sectian 155 prohibits zny
ndivicual, who has already been alletted a DIN under Section 159 from spplying for
or abtaining or possessing anothes OIM. Rules § and 10 of the sad Rules of 2024
prescrbe \he procedure for making application tor allotment and Tor the allotmant ol
UM, and further provide that the DIN allotted by Lhe Central Government under the
sad Rules would be walid for Lhe Gfe Pme of the applicarl #no shall not oe allated b
2Ny ather person.

30, Hule 11 srowvides for cancallation ar surrerder gr deackivation of OIN.
Aocardicgly, the Cenlral Gowernment or Regional Directas or any avlthorized officer
of Regicnal Oiwector may, on being satisficd on verficazion of particulars af
documentary proof attached with an application from oary persor, cancel or
deacbwvate the OIMN on any of the grourds mentioned In Clause (@) to (f) thereof.
The sajd Rule 11 doess ol cantemplate any suo ol poesers either wilhs the Cenkral
Government o Wit the authodzed officer or Regional Directar to cancel or
ceactivate the DI allotted o tne Directar, nor any of the clauses mentioned in the
said Bules contemplates cancellation or deactivabtion of DIN af the Cirector of the
“struck off company” or of the Directer kaving heccme tneligiole under Section 164
of the =aid Act. The reBsan appears to be that once an individual, wha s inkerding
ko be the Director of 2 particulas company is allotted DIN by Ehe Centrzl
Government, such DIM would be walid for the life time of the applicant and ar Lhe
basls of such DIM he couls become Disector in ether companies also. Henge, It cne
of the companies in which he was Director, is “slruck oft”, his DIN could not be
cancelled gr deactivated as thak would run counter ta the provisions containad in the
Rule 11, which specifically provides for the croumstances wndeswhich the GIN could
be cancelled or deactivatad,

21. 1In khat view of tne matter, the Courl e of the opmion that the action af tne
respondants in deactivating the DINs of the peliticners - Oirectars a‘ong with Che
nuhlicabion of the impuanad list of Directoss of “struck off " companies under
Saction 248, ales was not legally ktenable.  Of course, as per Rule 1% of the salc
Rules, the Individual who has been allgtted the DIN, in the évent of any change in
his particulars stated in Form DIR -3 has to intimate such change to the Central
Govarnmert witkin Eha arescrioed time in Farm DIR-6, howevers, i that is nol cone,
the DIM eould rob be cancelled er dezerivated. The cancollation or deactivation of
bhe DOIN could 2e rosorted to by the concerned respondents only 25 per bhe
provisions conkained in the said Rules.”

30. In view of the above facts and circumstances and the judgment
referred to supra, the deactivation of the DINs of the petitioners for alleged

violetions under Section 164 of the Act, cennot be sustained.
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ny{. For the foreqoing reasons, ine impugned orders In the  wril
4.

: e o peEeens G
petitions ko Ehe extent of disgualifying  the petitinoners ne

Sectlon 164(2(a) of the Act and deactivalion of their DINs, are sel asiie,

i Tiv 5 I itioniErs,
ard the 2" respondent is directed to activate the DINs of the pel

erabling them to function as Direclars other than in strike off companies.

33, It is made clear that this order will not preclude the 2%
ressoncent from taking appropriate action 0 accordance  witn law For
violatlons as envisaged under Sectlon 164(2) of the Act, giving the said
agrovislon prospective effect from 01.04.2014 and for necessary action

against DIN in case of violations ot Rule 11 of the Rules.

33, It is glso made clear that if the petitioners are aggrieved by the
action of the respondents in striking aff thelr companias under Seclion 248 af
e Act, they are at liberty to avail alternative remedy under Section 252 of

the Act,

34.  All the writ petitions arg accordingly allowed to the extent

indicated abowve,

35. Interlocutory applications pending, if any, shall stand closed. Mo

aorder as fo costs,
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