HIGH COURT FOR THE STATE OF TELANGANA
AT HYDERABAD

(Special Original Jurisdiction)

THURSDAY THE TWENTY FCURTH DAY OF DEGENMEER
N0 THOUSAND AND TWENTY

PRESENT
THE HON'BLE SR| JUSTICE A ABHISHEK REDDY

WRIT PETITION NO:; 23498 OF 2020

Boetweaen;

shak Jamal Bese Who Imam Sahen. Aged 48  years, OQceHouse-wife,
/o H.Me.7-3-280, Riccob Bazar, Khammam Urban, Khammam Districi-507001,
State of Telangana
-.PETITIONER
AND

1. Slate of Telangana, Rep by its Prl Sseretary Municipsl Administration and Urhan
Development, Telanpana Secratarial, Hyderabad

Telangana State Election Commission, Raep, by its Secretary, 1st Flocor, DTGP
Building, Cpo. PTI Building, 4.0 Guards, Hyderabad-500004,

Collector and District Elaction Authority, Khamrmam District.

The Municipal Commissionar-Cum-Returning Officer, Khammam Municipal
Corporation, Khammam District

Khammam Municipal Carparation, Rep. By its Commissionar, Khammam,
Khammam District

USSR

: .RESPONDENTS

Pelition under Article 226 of the Constitution of India praying that in the
Gircumstances stated in the affidavit filed therewith, the High Court may be pleased
to issua Writ, order or direction mare in the nature of Mandamus, daclaring the
impugnec  the Order Mo 312/TSEC-L/2016-(31) Dated.08/08/2019 issued by
Respondent No .2, disqualifying the Petilioner from conlesting any election to ba
held for any office under the provisions of GHMG Act, 1955 far a ceriod of 3 years
from tha date of the order as, arbitrary illegal unjust and violation of Principles of
Matural Justice and violation of Aricles 14 18 and 21 of the Constitution of India,
consequently  set-zside  the  impugned  Order MNa. 312/ TSEC-L/2016-{31)
Dated 08082018 issued by Respondenl Mo.2 and declare that the Palilionsr is
entitled to conlest in any elections Lo be held for any office under the srovigions of
the provisions of GHMC Acl, 1855 with 2l consequential benelits in the interesl of
Justice.

IA NO: 1 OF 2020

Pelilion under Section 151 CPC praying that in the tircumsiances staled in
the affidavit filed in support of the petition. the High Court may be glesssd to
Suspend Ihe operation of the impugned Order Mo 312 TSEC-LI2018-(31)
Dated 08/08/2010 issued by Raspondent.MNe 2, pending disposal of the writ petition.
without insisting in thae interes! of justice.

Counsel for the Petitioner : SRI RAMESH BURA
Counsel for the Respondent No.1: GP FOR MUNICIPAL ADMINISTRATION AND
UREAN DEVELOPMENT
Counsel for the Respondent Nos.2 & 3: SRI P.SUDHEER RAQ, SC FOR TSEC
Counsel for the Respondent Nos.4 & 5:Ms. M.BHAGYA SREE,

SC FOR MUNICIPALITY

The Court made the following: ORDER



THE HON ELE 5R1 JUSTICE A ABHISHEK REDDY

WRIT PETITION No.23498 of 2020
QRDER:
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THE HON'BLE SRI JUSTICE SANJAY KUMAR

WRIT PETITION Nos.17075, 17080, 17196, 18350,
18401, 18504, 19105, 19773, 19821, 19824, 19957, 20078,
20280, 20309, 20549, 20567, 21273, 21318, 22551, 22559,
22592, 32815, 46707, 47519, 47558, 47789, 48054, 48067,

48071, 48118, 48120 and 48124 of 2018;

61, 80, 122, 208, 210, 213, 215. 244, 257, 271, 279, 280, 305,
323, 324, 335, 327, 347, 360, 369, 394, 395, 397, 399, 402, 405,
406, 407, 410, 414, 415, 416, 420, 422, 424, 430, 432, 434, 441,
451, 453, 455, 460, 497, 596, 597, 598, 600, 603, 605, 611,612,

615, 616, 617, 618, 619, 622, 623, 625, 626, 627, 628, 629, 630,
631, 633, 634, 635, 637, 638, 641, 642, 644, 645, 647, 648, 649,
650, 651, 652, 653, 655, 658, 660, 664, 665, 666, 667, 668, 669,

671, 673, 674, 675, 676, 677, 679, 681, 683, 684, 686, 687, 638,
688, 690, 691, 692, 693, 694, 695, 697, 698, 699, 702, 703, 704,

705, 706, 707, 708, 709, 710, 711,712, 713,714, 716, 717, 718,
720, 721, 722, 723, 724, 725, 726, 727, 728, 729, 730, 731, 732,
736, 738, 739, 742, 743, 744, 746, 747, 748, 749, 751, 752, 753,
754, 755, 756, 757, 759, 760, 761, 762, 763, 764, 765, 766, 768,
769, 770, 771, 772, 773, 775, 776, 777, 778, 779, 780, 782, 783,
784, 806, 860, B69, B70, 871, 885, 886 893, 167 45
3263, 3341, 3591, 3617, 3645, 3649, 3650, 3653, 3775, 4730,
4881 5173 and 5257 of 2019

COMMON QRDER

The iszue for consideration in all these writ petitions being the
same, they are amenahle to disposal by way this common order.

The petiboners in these cases contested in the elections held in
2013 and 2014 to various posts falling within the purview of the Andhra
Pradesh Panchayat Raj Act, 1994 (/or Srewty, 'the Act of 19947, Some of
them contested for the posts of Sarpanches/Ward Members of Gram
Panchayats in the elections held on 23.07.2013, 27.072013 and
31072013 while others were in the fray for the posts of members of
Mandal Parishad Teritorial  Constiluencies  (MPTCs)/Zilla  Parishad
Territoral Constituencies (ZFTCs) in the elections held in April, 2014,

wiile 5o, the Telangana State Election Commission (for Srovity,
'the Commission’) cisqualified 21l the petitioners under Section 19-B of the

ACt of 1994, which was zpplicable to the Smme of Te angana after its



farmation on 02.06.2014, By way of these writ petitons, they assail the
validity of the disgualification visited upon them.

Section 19-B of the Act of 1994 speaks of disgualification of
candidates for faling to ledge their accounts of election expensas. The
orovision reads thus:

‘Saction 19-B. Disqualification for failure to lodge

account of election expenses:- If the Siate Elzction Commission
is satisfied that a person,

{a) has failed Lo lodge an account of alection expensis
within the time and in the manner required Oy or under this Act,
2N

b} has no good reascn or justification for the failure,
tha State Election Commission shall, after Following the procedure
prescrived, by order published in the Andhra Pradssh Gazets
deciare him,

(id ko be ineligitle for @ pericd of three years from the
cate of the said order to contest any election heid for
z=ny office under this Act; and

{in ke have ceased to hold office; in case he is alectied.’

Chapter II-A in Part-¥ of the Act of 1904 deals witn "Election
Expenses, Section 230 therein states that the said Chapter would apply to
cahdidates in any election held under the Act of 1994, Section 230-A
speaks of how an account of election expenses is ko be maintalnad by
eyvery candidate in any election held under the Act of 1994, Section 230-B
states [hat every contesting candidate at an election shall, within forly-five
davs from the date of declaration of the result of the election, lodge with
Hre District Election Autnority, an account of [is eleclicn Bxpenses.

Tre anchra Pracesh Panchayat Raj (Conduct of Elections) Rules,
2006 [for brevity, the Rules of 2006°), were framed by the erstwhiie
Gowernment of Andhra Pradesh in exercise of power under the Aroyisions
af tha Act of 1994, Rule 100 of the Rules of 2006 deals with particulars of
‘the account of election expenses and sub-rule (2) thereof provides Tnat

the account of election expenses shall be submited to the District Electlon



Authority through the Mandal Perishad Development Officer (MPDO)
within forty-five days of the declaration of the election result. The date of
subritting the return in the office of the MPDO shall be desmed to be the
date of filing of the return under Section 230-B of the Act of 1992 and the
MPDO Is required to farward all the returns received oy him to the District
Election Authority immediately on the expiry of forty-five days fram the
date of declaration of the election result. Sub-rule (3) provides that the
MPDO shall send a list of contesting candidates who failed to submit their
acoounts of election expenses within the time specified in sub-rule (2) and
hie shall a'se forward any account of election expenses submitted after the
due date, with his reporl. Rule 101 prescribes that the District Election
Authorlty shall, within bwo days from the date on which the accoust of
elaction expenses is received by him under Rule 100, cause a notice ta be
affized on the notice board specifying the date an which the account has
been lcdged before the MPDO, the name of the candidzte and the time
and place at which such account can be mspected by any intending
person. Rule 102 states that any person shall, aon payment of a fee of one
rupee, be entitled to inspect any such zccount and obtain attested copies
therecf on payment of costs,

Rule 103 Is of particular relevance for the purposes of this
adjudication and is extracted hereunder:

'103. Report by District Election Authority as to the
lodging of the account of election expenses and the
decision of the State Election Commission thereon -1} As
s0on as may be, after the expiration of the Ume specified in Section
£308 for the lodging of the accounts of election expenses st any
election, the District Election Authority shall, report to the State
Electicn Commmission, -

(@} the name of each centesting candidate;

(o) whether such candidate has lodged his account of
glection expenses, and if so, the date on which such account has
been lodged: and



=]

() whether in his opinion such account has been lodged
within the time and in the manner required by the Act and these
rules.

(2) Where the District Flection Authority is of the opinion
that the account of elaction expenses of any candidate has not
been lodged within the due date or Icdged but not in the manner
required by the Act and these ruies, he shall make a report to the
Slate Election Commission and with ewery such report, farward the
account of election experses of that candidate and e vouchers
lodged along with it, if any.

31 Immediately after the submission of the report referred
Eoin sub-rule (1) the District Flaction Authority shall publish a COy
thereaf affixing the same on his notice board,

(4} As scon as may be, after the receipt of the repon
referred Lo in sub-rule (13, the State Election Commission shall,
consider the same and decide whether any contesting candidate
has falled to lodae the sccount of election expenses within the time
and in the manner required oy the Act and these rules.

(5} Where the State Election commission decides that a
contesting candidate has failed to lodge his account of electicn
expenses within the time and/or In the manner required by the Act
and these rules, it shall by notice in writing call upen the candidate
to show cause why he should nat be disqualified, and declared to
have ceased to hold office ynder section 19 B of the Act for the
falure In case he is elertad,

(6] Any contesting candidate who nas been called upan to
show cause under sub-rule (3) may, within twenty davs of the
receipt of such notice, submit in respect. of the matter 3
representation in writing to the State Election Commission, and
shall at the same tima send 'o Distret Election Authorty a copy of
his representation together with g complete account of his election
expenses i he had not already furnished =uch an account,

(7} The District Election Authority shall, within five days of
e receipt thereof, forward to the State Election Commissicn, the
copy of the representation and the account, if any, with such
tomments as he wishes to make thereon,

(R y]

(8} I, after considering the representation submittad by the
Candidate and the comments made by the District Electon
Authority, and after such Inquiry as it thinks fit, the Stare Elaction
Comimission is satisfied that the candidate has ne good reason o
justification for the failure to lodge his account, it shall deciare him
By &n order made under section 198 of the Act to be ineligible for a
penod of throe years, from the date of the said order, to contest
2y electicn held for any office under the Act and if he is an elected
candidate declare him to have ceased to hold office with immediate
effect and publish the order in the Official Gazetts,’

Rule 104 stipulates that the total of the election EXPENSES inCLUrred

or authorised to be incurred by each contesting candidate in connection



with an election snall not exceed the amount spacifisd for each office in
e ordar made by the Commission in that behaif.

The ersbwhile Andhra  Pradesh  State  Election  Commission
prescribed the procedure and the format in which accounts of election
expenditure had to be mantained and fied by candidates, vide ts orders
dated 15.05.2011 and 12.07.2013.

This being the stalutory milieu, it would be appropriate at this
stage to note factual aspects pertinent to this batch of cases.

The results of the three-phase elections held on 23.07.2013,
27.07.2013 and 31.07.2013 to the posts of Sarpanches/Ward Members of
Garam Panchayats were declared on the date of each such poll. Therefore,
the stipulated forty-five days for submission of accounts of election
oxpenses by candidates who participated in these elections expired on
05.09.2013, 09.09.2013 and 13.09.2013 respectively, As regards elections
to the posts of members of MPTCs and ZPTCs, they were neld in two
phases in April, 2014 - on 06.04.2014 and 11.04.2014. The results of bath
slections were however declared on the same day, wviz, 13.05.2014, In
consequence, the stpulated forty-five days for submission of accounts of
election expenses by such candidates expired an 26.05.2014.

Be it noted that some of the petitioners in these cases claim that
they submitted their accounts of election expenses while others
admittedly falled to do so. However, the Commission uniformly claims that
none of the petitioners in these cases submitted their accounts of election
expenses within time and as per procedure. This quastion of fact may
nowever not be of any significance for the reasons stated hersinafter,

It is en the basis of the allegad failure of the petitioners to submit

their accounts of election expenses as per due procedurs within the



stipulated time that the Commission passed the Impugned orders of
disqualification in the ‘&ter part of 2017 in most cages and in early 2018 in
the athers, exercising power uader Section 19-B of the Act of 1994 read
WIth Rule 103(8) of the Ryles of 2006, detaring each of the petitionars In
Nese cases as ineljgibic to contest in any clection far 2ny office under the
Act of 1994 for three vears from the date of issuance of the aroer,

Interim orders of SUSPEnSion were howover Passed by this Court in
all these cases. As all the arders run on the same lines, it would suffice to
refer to one such arder. In W.P.NQ. 22551 of 2018, the fellowing interim
arder was passod on 04.01.2019:

‘Perusal of the statutory scheme under the Panchayat Raj
Act and the Ryles framed thersunder demonstrates that the
election autharities wors required to take timely measures in
relation to the candidates who failed to submit their srcounts of
electian EXpenses within the stipulated time of 45 days. So much
50, an elected member coule be disqualified far failing to lodge an
account of election expenses and ceased to hold office  with
immediate  effect Upan publication of an arder in the Oficial
Gazette,

Though a counter-affidavic was fled by the secretary of the
State Election Commission, there is no expianaticn rarthcoming as
o why steps werp ot Leken by the State Election Commission ta
follow up with the District Elaction Autharity with Fegard o the
candicates who had failed o file the account of their elaction
=XPENSEs within the stinulated tima and 0 take tmely measyra o
Qizaualify such candidates,

That being 0, the Impuaned order  reflects that the
authorities were somnclent in the matter despite the expiry of the
stipulated 45 days as iong back as in the year 2013 and took stepc
only in the year 2015, The derefiction of cuty on the part of the
autharities woyld therefors ocubtweigh the inaction, if any, of the
candidata,

There shail accordingly be interin SUsSPension as praved for'

Counter-affidavits were filed by the Commission in some of the
Cases. Asits stand is common n all of them, it would ba sufficient for the
PUrEGses of this order to refer o the contents of one sueh counter.

ImW.P.Ng.2255] of 218, the Secretary of the Commission filed 3

coumter in Augyst, 2018, wherejh, after referring to the statutory
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provisions set out suora, he adverted to the contents of the earlier orders
issued on 18.05.2011 and 12.07.2013 witn régard to the procedure and
formart to be followed while submitting accaounts of election expenses, He
gainted cut that by way of para 12 of the order dated 1R.05.2011, it was
directed that final returns of election expenses should be submitted by
contesting candidates to the District Election Authcrity threugh the MPDO
within forty-five days from the date of declaration of the result and that
the District Election Authority should get the said returns published in the
mannar as prescribed in the order, Para 13 of the said order provided thal
the District Election Authority should furnish the names of contesting
candidates who failed to lodge election expenses within the tme
stipulated and in the manner specified, Referring ta the later order dated
12.07.2013, ne stated that the Collector-cum-District Election Authority
was aulhorized thereby to designate any officer to conduct inspection and
scrutiny of acoounts of the election expenses maintained by candidstes,
On facts, he stated that the District Election Authority, Karimnagar
District, submitted report dated 30.05.20017 to the Commission, furnishing
the lisk of 1618 candidates who had failed to lodge their election expenses
within the stipulated forty-five days from the date of declaration of the
slection results, The petitioner in W.P.Np.22551 of 2018 was stated to be
amongst those named in this lisk. In exercise of power under Rule 103(3)
of the Rules of 2006, the Commission issued show-cause notice dated
05.06.2017 to the petitioner calling for an explanation within twenty days
as to why he should not be disgualified under Section 19-B of the Act of
1994, The said notice was served upon the petitioner on 19.06.2017 but
he Falled o give his reply in response thereta. The Commission

accordingly passed the impugned order dated 12.01.2018, declaring him
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ineligible for & pericd of three years Lo contest in any elaction under the
Act of 1994, The Secretzry therefore assertea that the cue procedure had
been folowed. As regards the time frame menticned in the statutory
scheme, the Secretary stated that the Distict Election  Authorty,
Karimnagar, submitted his report only an 30.05.2017 and the Commission
immediately took action thereupon. The delay prior thereto was expiained
as being merely agministrative and procedural in nature, On the strength
of these averments, the Secretary asserfed that the wrhil petition was
devoid of merit and liable to be dismizssed.

For good measure, written submissions were also filed by the
Commission. Therein, while again adverting to the statutory provisions, it
was pointed out that the responsibility of the District Electicn Authority
under Rule 103 of the Rules of 2006 to compile and submit a furtner
report started only upon receipt of a report from the MPRD. 1D was
asserted that the language of sub-rules (13, {2} and (4) of Rule 133 of the
Rules of 2006 did not specify or use the word immediately’, which founc
mention In sub-rule (2) and sub-rule (3) of Rule 103, According to tne
Commission, sub-rule {3) of Bule 100 permitted the MPDO 1o recsive an
account of election expenses even after expiry of the due date and
therefore, a conjeint reading of the sub-rules of Rule 103 showsd that the
District Election Authority was not required to forward a repott to the
Commission immediately upon expiry of forby-five days, 1E was also
pointed out that sub-rules {6} and (8) of Rule 103 dig nat use the word
immediately’” and merely said ‘as soon as may be’. The Commission starad
that it was for the enfire State while Disrict Election Authorites
functioned in eacn of the districts and therefore, as the role of the

Commission was different from that of District Election Authorities, no



time frame was prescribed for it According to the Commission, the Act of
19%4 and the Rules of 2006 did not Prescrite any time frame within which
g dedizion was to be taken oy the Commission and in the absence of such
limitation, the orders of the Lommission, invoking Section 19-B, could not
be found fault with on the sole premisz that the Commission did nnt
adhers to tne time frame.

The Commission further stated that disgualification under Saction
19-E was consequential upon e lapse on the part of the contosting
candidate concerned and did not dMoUnt to penal action, It was pointed
out that after the formation of the State of Telangana with effoct from
(32.06.2014, the Govermnment of Telangana adopted the Act of 1954 and
the Rules made thereundar, by BXerCising power under Section 101 of the
Andhra Pradesh Reorganization Act, 2014, vigls 6.0 Ms.Np.9, Fanchayat
Rzj and Rural Development Departnent, dated 12.09.2014. The
Commission was stated to have been constituted in September, 2014,
under Article 243K read with Article 24374 of the Conssitution and it was
only thereafter that the Commission addressed latters i the District
Electon Authoritics to submit aciounts of election expenses filed by
contesting candidztes, Some of the District Election Autharitios ooeyed
thiz directive but in =5 far a5 Karimnagar, Malgonda, Ranga Reddy ang
Warargal Districts zre toncernsd, no details wers furnisnad. The
Commission again addressed lettors dated 24.08.2015 to the District
Election Authorities of thesa districts calling upon them to furnish the
details, but to no avail, Similar letters were glsn addresseq by the
Commission to the Zilla Praja Parishads (ZPPs). Again, the Commissinn
lssued reminders to the District  Election  Authorities and the Chief

Executive Dfficers of ZPPs on 08.10.2015, Upon receipt of the accounts &f
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claction expenses submitted by candidates and tne reports of the District
Election Authorities, the Commission was stated to have pxercised powers
under Rule 103(5) of the Rules of 2006 and issusd notices Lo candicatas
who had failed ko submit their election expenses as per procedure, The
Commission therafore claimed that it had followed the due srocadure
befare disqualifying such candidates, viz., the petitionsrs pofore this
Court. Reference was made to case law In support of the Comimission's
contention that such disqualification does not partzke the nature cf a
punishment or a stigma. The action taken by the Commiszian in each of
these cases was therefore spught o be justified.

Tre letters dated 24.08.2015 and 08.10.2015 addressed by the
Commission o the lower authorities are placed ono record. The
Cormmission also produced the letters received fram the Cristrict Election
futforizios, which clearly demaonstrate that such repdris were sUbmritTes
by these authorities oniy in May, 2017, and thereaftor.

i GNidya Sagar, learmed  senior counsel appearing  for
&r B.Sudheer Rao, learned counsel for the Commission, would forcefully
argue that the inaction on the part of candidates in abiding by the
statutory mandate of submitting their sccounts of election expenses ought
not to be viewed lightly by this Court. He would state that the nojective
sought o be achieved by the statutory scheme has to be kept in mind by
this Court while dealing with the cases on hand. He would point out that
gwen the realities of electionsering inoour country and. the corrups
practices resorted to by candidates, it is pssential o curh excessive
expenditure by candidates for achisving their purpost anc that is the
reasen why cach cendidate participating in an election 15 mandztority

required to submil his account of election expenses, Failure on the part of



the candidzte, perthe leamed senior counsel, would Essaﬁt.ially oe a lapse
on his/her own part and law must take its course as a result thareot, He
would contend that mere delay in the implementation of the law in this
regard would not absolve the errant candidate of the 'apse n not akiding
by the statutory mandate, He wolld assett that the delsy in this regard
has to e viewed [berally, ghven the fact that the State of Telangana was
formed on 02.06.2014, by which date the stipulated forty-five day period
had already expred n so far as candidatos who paricipated in the
elections to the zosts of Sarpanches/Ward Members of Gram Panchayets
were concerned and as reqards candidates in the elections to the posts of
METC/ZPTC members, the stipulated forty-five day period expired on
26.06.2014, even before the constitution of the Commission in Septernber,
2014, He would further point out that districts in the State of Telangana
were reconstituted and new districts were formed in Gclober, 2016, These
factors, per the learned senior counsel, would have to be taken into
consideration while testing the delay In taking action against the
pettioners, He would assert that setting aside the disqualification visited
upon the petitionsrs would result in rewarding them with 2 premium,
despite their lapse in aoiding by the stetutory mandate, and such benefit
aught not to be conferred by this Court upon law breakers,

Thaugh, ordinarily, this Court weuld nat entertain writ petittions in
relation to election matters, this self-imposad restraint is not ntractable.
In MANDA JAGANNATH V/s. K.S.RATHNAM' the Suprome Court
ponted out that there may be special situations wherein writ jurisdiction
can he exercised even in matters relating to elections - a special situation

wolld mean one where errors have the effect of interfering in the free
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flow of the scheduled clection or hinder the progress of the election,
which i the paramount consideration. As this Court is of the considers
opinion that the cases on hand would squarely fall within the exception
adumbrated by the Supreme Court In MANDA JAGAHNATHi, for the
reasons et out hereinafter, thess writ petitions gre maintainable,

It is no doubt true that a faudable objective is sought Lo be
achigved Dy the statutory scheme, which obligates cancidates to come
clean with regard to the armount of maney spent by them in the course of
glections, be it o the posts of Sarpanches/\Ward Members of Gram
Panchayats or to the posts of members of MPTCs/ZPTCs, However, timely
implementation of the sanctions prescribed by Jaw, in case of deviation by
a candidatz, Is @ must Lo achieve such an objectve. Be it noted that a
candidate who fails to abice by this statutory mandate would cease to
hold office even if he is elected to the post, once the due procedurs s
followed and he is disqualified on the groung that he did not submit his
account of electlon expenses, This being the severity of the conseguances
contemplated by law for those who fall short of their statutory obligation,
delay on the part of the authorities in giving timely effect to such rigorous
orovisions would run contra to the very purpose of this stetutory scheme.
Hypathetically speaking, 2 candidate who ran afoul of the mandate to
submit his account of election expenses, but was elected to the post in
the 2013 elections/2014 elections, was allowed to merrily continue in
office blF 201772018, when the Commission passed the disqualification
orders en migsse sgainst all the erring candidates in the districts of
Karrmnagar, Nalgonda, Ranga Reddy, Warangal end Medak. At this stzae,
it may also o noted that the Commission has an explanation o offer for

the delay anly in respect of four out of these five districts. There is no



meniion as o why steps were not taken within time in the cases of erring
cardidates hailing from Medak District.

Be that as it may.

This being the situation, the issue boils down to whether the
inaction on the part of the election authorites would outweigh the
nactionflapses on the part of the petitioners. The answer to this question,
in the considered cpinion of this Court, squarely tumms upon how the
statutory scneme is fo he understicod and implemented. Further, it would
not e necessary to go ko the disputed guestion of fact as to whether
some of the petiticners did actually submit their accounts of expenses as
per procedure, thereby fulfiliing their mandatory obligation.

Section 230-A of the Act of 1994 mandates that every candidate in
gn aelection held undar the Act of 1994 shall keep 3 separate and correct
account of all expensas incurred in connection with the election. Secton
230-B requires him to lodge with the District Election Authority an account
af his election expenses within forty-five days from the date of declaration
of the election result, The temporal mandate in Section 230-B is explicit
and the duty cast upon a contesting candidate to do the nesdful within
the stlpulated forty-five days is spelt out in clear terms. Section
18-B postulates that a candidate who fails to lodge his account of election
expenses, Within time and in the manner reguired by or under the Act of

1994, and whe has no good reason or justification for such failure, is

prescribed  procedure  the Comimission |5 empowered, by an order
published in the Gazette, to declare such a candidate to be ineligible to

tontest in any election far any office under the Act of 1994 for 3 period of



three years from the date of such order and that he ceases to hold office,
in case he has been elected.

Rule 100{2) of the Rules of 2006 reiterates that the account of
slection expenses should be submitted by a candidate through the MPCD
ko the District Election Authariby within forty-five days of the declaration of
the result of the election. Further, the Rule demonstrates that the MPDO,
in turn, is required to forward all returns received by him to the Distrct
Election Authority “mmediately’ on the expiry of forty-five days from the
dat= of declaration of the result, Rule 100{3} also requires tne MPDO Lo
send a list of contesting candidates who failed to submit their a0counts of
election expenses within time and zlso the accounts of election expensas
submitted by candidates after the due date, zlong with his reparts. The
discretion westing in the MPDO to receive accounts of election expenses
pevond the stipulated forty-five day period Is brought out in this rule.
However, the MPDO Is required to submit his report in that regard.

The duty cast upon the District Election Authonty is dealt with in
Rules 101, 102 and 103 (1), (2} & (3) of the Rules of 200&. Rule 101
stioulales that within two days from the date on which the sccounts of
olaction exnenses are recaived by the District Election Autherity from the
MPLO under Bule 100, the District Election Authority snall cause nolicg [0
be affixed on its notice board specifying the name of the candidate, the
date on which his account was lodged before the MPDO and indicate th
ume and place at which such an account couid be nspected. Rule 103 (1]
provides that ‘as soon as may be’, after expiration of the stipulateq period
of forty-five days, the District Election Authority should report o the State
Electionn Commission the name of each contesting candidate; whather

such candidate has lodged the account of election expenses and if so, the
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cote) and whether in the opinion of the District Election Authority, such an
account has been lodaed within time and in the manner required. Sub-rule
(2} provides that in the event the District Election Authority is of the
cpinion That the account of election expenses has not been lodged sither
within the due date or in the manner required, he should make a report to
the Commission and forward the account of election expenses of that
candidate along with the vouchers lodged with it, If any. Sub-rule (3)
states that immediately after submission of the report referred to in
sub-rule{l} of Rule 103, the District Election Authority should publish a
copy thersof, affixing the same on his notice board.

Though 501 G.Vidya Sagar, learned senlor counsel, would contend
that the stabutory scheme allows the election guthaorities to discharge their
functions under the aforestated rules without a temporal restriction, this
Court is not persuaded to agree, The aforestated rules clearly bring out
that the District Election Authority is required o oe on his toes while
dealing with the matter. Merely because the words 'as soon as may be’
have been used in Rule L0O3(1), it does not deviate from the fact that the
Cistrict Election Authority is time-bound in the discharge of his functions.
The words ‘as soon as may be’ in Rule 103(1) is attributable to the
discretion given to the MPROD under Rule 100(3) to receive accounts of
election expenditure even after the due date. Be it noted that Rule 101 of
the Rules of 2006 makes it clear that the District Election Authority is
requirec to cause netice o be affixed on his notice heard in relatlon Lo
goch candidate and therefore, his reports to the Cammission would not be
limited o just one. As and when he causes publication of notices under
Rule 101 upon receipt of accounts of election expenses from the MPDO

uncer Rue 100, he would be required to forward his reports o the
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Commission under Rule 103{1). The use of the words ‘name of 2ach
contesting candidate’ under Rule 103({1)(a) clearly shows that the District
Election Authority may send & report covering mare than one candidate
onad in that regard, he may have some amount of discretion to club Qetails
of several cendidates while submitting a report to the Commission under
Rule 103{1). Itis cnly to this extent that he may have some discretion as
regards the time facior and that is the reason why Rule 103(1) is prefaced
with the words "as socn as may be’. The usa of the vory same words in
Fule LO3(4) in relation to the next step to be taken by the Commission
wiould indicate that there is 3 temporal stipulation even in that regard.
This sub-rule makes it clear that after receist of the report from the
District Election Authority under Rule 103(1), the Commission shall, "as
" sooh 25 may be’, consider the same and decide whether any candidate
failed to lodge the account of electicn expenses within fime znd in the
manner required. Rule 103(5) provides that if the Commission decides
that a candidate failed to do so, it shall by notice in writing <all uzon such
candidate to show cause why he should not be disgualified, and declared
0 have ceased to hold office under Section 19-B of the Act of 1994 for his
failure, In case he iz elected. Sub-rule (6) of Rule 103 demaonstrates that
teenty days time is given to such @ candidzte to submit his resconse Lo
the show-csuss notice, At the same time, the candidate is reguirsg i
zond to the District Electicn Authority a copy of his representation along
with @ complete account of his eledion expenses, T he has not furnished
such an account already, Rule 103(7) demonstrates that the District
Election Authority has to forward the representation and the account, if
any, received from such candidate along with s comments o the

Commission within five days from the date of recaipt of the representation
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and account, if any, fram the candidate. Rule L33(8) postulates that after
onsidering the reprosentation of the candidate and the comments made
=y the District Election Authority and after holging such inguiry as it thinks
Fit, the Commission, if it satisfed that the candidate had no good rezson
or justificaton for his falure, shall declare him Oy &n order made under
section 18-8 of the Acl of 1994 to he ineligicle for a period of three Yaars
frorm the date of the said order to contest ary election held for any office
under the Act of 1994 and in the event he i5 an elected candidate. to
ceclare that he would no longer hald office with Immediate effect,

In the light of the aforestated statutory scheme, which clearly
exemplifies the tmoly steps that have to be taken, be it by the candidate
oF &y the authorities, this Court is of the apinion that it is not ozen to the
Commission to brush aside the delay in discualifying the petitioners on tho
ground that they themselves failed to submit their accounts of clection
expenses within the stipulated forty-fiva days, Be it noted that this belated
Exercise wes not restricted to an isolated case or nwo out was applied
acrass the board to several candidates hailing from five districts,

Relance placed oy S G.Midya Szaar, learned senior Counsel, an
e Division Bench judgment of the Chhattisgarh High Court n THE
COMMISSIONER, STATE ELECTION COMMISSION,
CHHATTISGARH V/s, SMT. FOHARA BAI MIRI? is therefore of ro
avail, as that was a case where the disqualification was restricted to 3
single person, It was in the light of the facts 2Dbfaining in that case,
relating to that one person, that the Division Bench chserved that a duty
wWas Cast upon every contesting candidate to fndge election expanses with

the State Election Cormmission within the time stipulated and failure
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comply would have s consaquential rigors. The Division Bench further
ahsersed that a reading of the statutory provision indicated that the
primary ngredient was failure on te part of the candicate to lodge
slactipn exoenses within time and if the Elechion Commission was nat
saticfiod with the reasons offered for non-comphiance, there was 2
mandate o disaualify such 2 candidate for 2 period of five years from the
date of the arder. This being the thrust of the statutory screme oven In
the cases on hand, there can be ne doubting the proposition laid down by
the Division Bench, However, unlike the case before the Chhattisgarh High
Court, there is @ huge delay on the part of the election authorities in
tzking action against a vast multitude of candidates, That is the
distinguishing factor between that case and thess cases.

Simitarly, the observations made by a Division Bench of the
erstwhile High Court of Andhra Pracesh in KESHAV JADHAV V/s.
ELECTION COMMISSION OF INDIA, DELHI® are of no avail to the
Commission. That was also @ case of one candidate being disgualifies for
failure o submit His election expenses, Though there was some amount of
delay on the part of the Commission In taking steps, the Gench cic not
address the issue of delay on tha part of the election autharities in
effecting such disgualification and no argument was advanced in that
regard. The Division Bench further opinad that such disgualification wiouid
agt amount to imposition of any punisnment or ctigma. Be it noted
howeaver that the case before the Divisicn Bench did not pertain to the Acl
of 1994 or the Rules of 2006.

in any event, irrespective of the character that attaches to the

disqualification effected by the Commission undsr the crders impugned in
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these cases, the inavitable consequence that flows therefrom is that each
of the petitioners stood disqualified from contesting in elections for any
office under the Act of 1994 for a period of three years from the date of
each such individual order of disgualification. As alrezdy noted suprs, the
elections in guestion wera held in July, 2013 and April. 20143 ang the
stipulated forty-five davs expired in September, 2013 and in June, 2014,
as the case may be. It is an admitted fact that reports wers submitted oy
the District Election Authorities of four out of the five gistricts in question,
leaving Medak aside, cnly in May, 2017 and thereafter. The Commission,
no doubt, was quick to act upon the same and orders of disqualification
were [ssued either in 2017 itself or in early 2018. Howsver, there is no
Qetting over the fact that the District Election Authorities failed to take
steps as per the statutory temporal mandate of the Act of 1994 and the
Rules framed thereunder. The consequance of the inaction on the part of
the authorities in this regard Is now sought to be belatecly visited upon
the petitiorers. The effect of the impugned orders which were issyed,
wittingly or otherwise, just prior to the expiry of the five vear term of
office of those elected in the 2003/2014 elections, was that none of the
petitioners were eligible to participate in the reqular elections to the
panchayat bodies, to be held upen such expiry. It may be noted that the
Cormmission issued 2n Election Motification in January, 2019, for holding
such ordinary elections to the posts of Sarpanches/Ward Members of
Gram Panchayats and it was only by virtus of the interim orders granted
by this Court that the petitioners could participate in such elections.

Pitted against the failure on the part of the candidates who did rat
submit their accounts of election expenses in time or as per procedurs,

the failure on the part of the election authorities in taking timely steps to
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disqualify them adversely impacted the free electoral process of the
ordingry elections scheduled to be held upon expiry of the terms of those
whno emerged successful in the elections of 2013/2014. A higher
Constitutional obtective underlies Article 243C of the Constitution, which
provides for persons being chosen freely by direct election to occupy posks
in @ Gram Panchayat. The thrust of such an election would be to secure
maximum participation so that the best candidate would emerge
successiul, This free and fair election process cannot be thwarted by
shutting out candidates at the threshold by visiting upon them a
disqualification which ought to have been visited upan them as long back
as in the years 201372014, The delay on the part of the election
auihorities in taking timely measures therefore has the effect of negating
the free democratic process underlying elections to these bodies.

Viewed thus, the failure of the District Election Authorities in taking
steps within tme cannot. be said 1o be bevond reprogch. Though
Sri GMicve Sagar, learned senior counsel, would contend toat the peculiar
factors existing in 2016 shouid be taken into account to condone the delay
an the part of the election authorities, this Court is of the opinion that the
statutory scheme does not permit such justification being offered. Once
the statute required the authorities to take steps ‘immediately’ or "as soon
as may be', they cannot sleep aver such matters for years together and
thereafter seek to justify the delay on their part. It may slso be noted that
in 50 far as the elections held in 2013 were concerned, the stipulated
pericd of forty-five days expired in September, 2013 itself, long befors
formaticn of the new State of Telangana and the issees that cropped up

therealfter.



Be It viewed from any angle, this Court finds that the balance
would tilt in favour of the petitioners, given the lapses on the part of the
slaction authorities in ghving effect to their statutory obligations. The
ardess of disquaiification visited upon the petitioners by the Cormmission
are accordingly set gside.

The writ petitions are allowed, Pending miscellanaous in this batch
of cases, if any, shall stand closed in the Lght of this final order. No order

as to oosts,

SANJAY KUMAR,J

20" MARCH, 2019.
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