
THE HON’BLE Dr . JUSTI CE SHAMEEM AKTHER 

 

Civ i l  Miscel lan eou s Ap p eal  No .7 5 8  o f  2 0 1 6  

JUDGMENT:  

 

 This Civil Miscellaneous Appeal, under Order XLI I I  Rule 1 

of CPC, is filed by the appellant / defendant , challenging the 

order, dated 10.08.2016, passed in I .A.No.658 of 2015 in 

O.S.No.230 of 2015 by the I I  Addit ional Chief Judge, City Civil 

Court , Hyderabad, whereby, the subject  inter locutory applicat ion 

filed by the respondent / plaint iff under Order XXXI X Rules 1 and 

2 read with Sect ion 151 of CPC request ing to grant  inter im  

injunct ion rest raining the appellant / defendant  or anybody 

claim ing through it  from  incorporat ing the survey No.92 in the 

not ice board and interfer ing with the pet it ion schedule property, 

was part ly allowed, rest raining the appellant / defendant  or 

anybody claim ing through it  from  causing interference with the 

possession of the respondent / plaint iff over the pet it ion schedule 

property. 

 

2 . Heard learned counsel for both the sides and perused the 

record. 

 

3 . The learned counsel for the appellant / defendant  would 

contend that  the Court  below, in the im pugned order, did not  

record a finding that  there is prim a facie case and balance of 

convenience in favour of the respondent / plaint iff.   Further, there 

is no finding that  in the event  of not  grant ing injunct ion in favour 

of the respondent / plaint iff,  it  would suffer irreparable loss.  

Furtherm ore, the appellant / defendant , having purchased the 
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land adm easuring 3,332 square yards in Survey No.91 situated 

at  Deverkonda Nagar Colony, Shaikpet  Village and Mandal, 

Hyderabad Dist r ict , under registered sale deed, filed a suit  in 

O.S.No.628 of 2010 for declarat ion of t it le and recovery of 

possession of the said land.  The filing of the said suit  is borne 

by record.  Under these circum stances, the Court  below, without  

recording a finding with regard to the prim a facie case and 

balance of convenience in favour of the respondent / plaint iff,  

ought  not  have granted the relief claim ed by the 

respondent / plaint iff in the subject  inter locutory applicat ion and 

ult im ately prayed to set  aside the order under challenge and 

dism iss the subject  I .A.No.658 of 2015. 

 

4 . On the other hand, the learned counsel for the 

respondent / plaint iff would contend that  there is no single 

docum ent  to dem onst rate the content ions raised on behalf of the 

appellant / defendant .  The Court  below, while dealing with the 

subject  inter locutory applicat ion, had recorded a finding with 

regard to the purchase of the suit  schedule property by the 

respondent / plaint iff under the or iginal of Ex.P.1 and also held 

that  the respondent / plaint iff is in possession of the suit  schedule 

property.  The subject  suit  is filed for declarat ion of t it le and 

recovery of possession.  The Court  below r ight ly granted the 

relief claim ed in the subject  inter locutory applicat ion.  There is 

nothing to interfere with the im pugned order and ult im ately 

prayed to dism iss the appeal. 
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5 . I n view of the above r ival content ions, the point  that  ar ises 

for determ inat ion in this appeal is as follows:  

“ W h et h er  t h e Cou r t  b elow  is j u st i f ied  in  p ar t l y  

a l low in g  t h e su b j ect  in t er locu t o r y  ap p l icat ion  in  

I .A.No .6 5 8  o f  2 0 1 5 , w i t h ou t  r eco r d in g  a f in d in g  

t h at  t h er e is p r im a f acie case an d  b a lan ce o f  

con v en ien ce in  f av ou r  o f  t h e r esp on d en t /  

p la in t i f f  an d  i f  in j u n ct ion  is n o t  g r an t ed , i t  

w ou ld  su f f er  i r r ep ar ab le loss?”  

 

6 . I n the im pugned order, the Court  below dealt  with the 

docum entary evidence adduced on behalf of the 

respondent / plaint iff,  i.e., Ex.P.1-Cert ified copy of Agreem ent  of 

Sale-cum - irrevocable GPA, Ex.P.2-Cert ified copy of affidavit  filed 

in I .A.No.3698 of 2010 in O.S.No.628 of 2010 on the file of I I  

Addit ional Chief Judge, City Civil Court , Hyderabad, Ex.P.3-

Cert ified copy of order in I .A.No.3698 of 2010 in O.S.No.628 of 

2010 on the file of I I  Addit ional Chief Judge, City Civil Court , 

Hyderabad, Ex.P.4-Cert ified copy of order in I .A.No.3699 of 2010 

in O.S.No.628 of 2010 on the file of I I  Addit ional Chief Judge, 

City Civil Court , Hyderabad, Ex.P.5-Two photographs of not ice 

board of suit  schedule property and Ex.P.6-Market  Value 

Cert ificate, dated 28.11.2014, but  did not  record a specific 

finding that  the there is prim a facie case and balance of 

convenience in favour of the respondent / plaint iff and in the 

event  of not  grant ing injunct ion, the respondent / plaint iff would 

suffer irreparable loss.  Adm it tedly, no docum ent  is filed on 

behalf of the appellant / defendant  before the t r ial Court .  Grant  of 

tem porary injunct ion is governed by three cardinal pr inciples, 
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i.e., prima facie case, balance of convenience and irreparable 

injury.  The existence of prim a facie case is a sine qua non but  

the considerat ion of other two principles is equally im portant  and 

at  least  one of the aforesaid two principles should also exist  

before the Court  grants the discret ionary relief of inter im  

injunct ion.  As noted above, there is no specific finding in the 

im pugned order with regard to any of the three cardinal 

pr inciples for grant  of tem porary injunct ion.  For this reason 

alone, the im pugned order is liable to be set  aside.  I t  is m ade 

clear that  no opinion is expressed with regard to the m erits and 

dem erits of the subject  inter locutory applicat ion. 

 

7 . Accordingly, the order, dated 10.08.2016, passed in 

I .A.No.658 of 2015 in O.S.No.230 of 2015 by the I I  Addit ional 

Chief Judge, City Civil Court , Hyderabad, is set  aside.  The 

subject  I .A.No.658 of 2015 is rem it ted to the Court  below for 

disposal afresh, in accordance with law, in the light  of the 

observat ions m ade supra.  

 

8 . The Civil Miscellaneous Appeal is, accordingly, allowed.  

There shall be no order as to costs.      

   Miscellaneous pet it ions, if any, pending in this appeal, shall 

stand closed. 

 

           ______________________ 

                   Dr . SHAMEEM AKTHER, J 

30 th January, 2020 
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