
THE HON’BLE Dr . JUSTI CE SHAMEEM AKTHER 

 

Civ i l  Rev ision  Pet i t ion  No .2 1 5 9  o f  2 0 1 9  

 

ORDER:   

 This Civil Revision Pet it ion, under Art icle 227 of the 

Const itut ion of I ndia, is filed by the revision pet it ioners/  

defendants, challenging the order, dated 11.07.2019, passed in 

I .A.No.1031 of 2018 in I .A.No.849 of 2018 in O.S.No.240 of 

2018 by the Principal Junior Civil j udge, Kalwakurthy, wherein, 

the pet it ion filed by the respondents herein/ plaint iffs, under 

Order XXVI  Rule 9 of C.P.C., to appoint  Advocate Com m issioner 

to note down physical features of suit  schedule property and 

prepare plan, was allowed. 

2 . Heard the learned counsel for both the sides and perused 

the record. 

3 . Learned counsel for the pet it ioners/ defendants would 

contend that  in the subject  suit ,  the respondents/ plaint iffs filed a 

pet it ion in I .A.No.849 of 2018 request ing to grant  ad- inter im  

injunct ion rest raining the appellants/ defendants from  using the 

suit  schedule property to reach the land of the respondents/  

plaint iffs. The Court  below vide order dated 11.03.2019 

dism issed the said I .A.No.849 of 2018. During pendency of said 

I .A.No.849 of 2018, the subject  pet it ion in I .A.No.1031 of 2018 

was filed by the respondents herein/ plaint iffs request ing to 

appoint  Advocate Com m issioner to note down physical features 

of suit  schedule land and prepare plan and the Court  below 

allowed the said I .A.No.849 of 2018 vide im pugned order dated 

11.07.2019. The Court  below ought  not  have allowed the subject  
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I .A.No.1031 of 2018 appoint ing Advocate Com m issioner which 

am ounts to collect ion of evidence with regard to the alleged 

pathway in existence which is not  perm issible under law. 

Therefore, the Court  below is unjust ified in passing the 

im pugned order and ult im ately prayed to set  aside im pugned 

order by allowing the Civil Revision Pet it ion. I n support  of his 

content ions, the learned counsel relied on a decision of the 

erstwhile High Court  of Andhra Pradesh, at  Hyderabad in Bat ch u  

Nar ay an  Rao  Vs. Bat ch u  Ven k at a Nar asim h a Rao 1 .  

 

4 . On the other hand, the learned counsel for the 

respondents/  plaint iffs would contend that  the subject  pet it ion 

was filed only to note down the physical features of the suit  

schedule property. The Court  below is just ified in passing the 

im pugned order and ult im ately prayed to sustain the im pugned 

order. 

 

 5 . I n view of the subm issions m ade by both sides, the point  

for determ inat ion in this revision is as follows:  

“ W h et h er  t h e im p u g n ed  o r d er , d at ed  

1 1 .0 7 .2 0 1 9 , p assed  in  I .A.No .1 0 3 1  o f  2 0 1 8  in  

I .A.No .8 4 9  o f  2 0 1 8  in  O.S.No .2 4 0  o f  2 0 1 8  b y  

t h e Pr in cip a l  Ju n io r  Civ i l  Ju d g e, Kalw ak u r t h y ,  i s  

l iab le t o  b e set  asid e?”  

 

6. The Court  below having heard the subm issions of both 

sides and after elaborately discussing the m aterial on record, 

was pleased to allow the subject  I .A.No.1031 of 2018 and 

appoint  Advocate Com m issioner to note down physical features 
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of the suit  schedule property. As alleged by the respondents 

herein/ plaint iffs, There is a dispute with regard to the existence 

of path way, which is said to be the only path way for the 

respondents herein/ plaint iffs, to reach their  lands. The 

appointm ent  of an Advocate Com m issioner would help the Court  

to com e to a just  conclusion for proper adjudicat ion of the 

m at ter. The Appointm ent  of Advocate Com m issioner to note 

down the physical features is within the com petence of the Court  

and it  does not  am ount  to collect ion of evidence.  On the other 

hand, it  helps the Court  to understand bet ter the lit igat ion and 

determ ine the dispute between the part ies to the lit igat ion. I n 

Bat ch u  Nar ay an  Rao ’s case ( su p r a) , relied upon by the 

learned counsel for the pet it ioners/ defendants, it  was observed 

as follows:  

Para-9:  “The occasion for the pet it ioner to file successive 

applicat ions for appointm ent  of a fresh Com m issioner 

arose on account  of the order passed in I .A.No.384 of 

2007 and the report  subm it ted therein. Once it  is found 

that  the order passed in I .A.No.384 of 2007, and in fact , 

the prayer m ade therein, is beyond the scope of the suit , 

this Court  cannot  rem ain oblivious to it .  Even now, the 

respondent  can m odify the prayer therein in such a way 

that  it  does not  exceed the scope of the suit  and if the 

circum stances warrant , the t r ial Court  can consider the 

sam e and pass appropriate orders.”   

 

The facts and circum stances of the above decision are 

dist inguishable from  the case on hand and hence the said 

decision is not  helpful to the case of the pet it ioners/ defendants. 

The Court  below is just ified in passing the im pugned order. 
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There is no legal infirm ity in the order under challenge.  The Civil 

Revision Pet it ion is devoid of m erit  and is liable to be dism issed. 

  

7 . I n the result , the Civil Revision Pet it ion is dism issed.  

There shall be no order as to costs.   

Miscellaneous pet it ions, if any, pending in this CRP, shall 

stand closed. 

 ______________________ 

Dr . SHAMEEM AKTHER, J 

25 th February, 2020 

Vvr 

 
     


