HIGH COURT FOR THE STATE OF TELANGANA AT HYDERABAD
(Special Original Jurisdiction)

TUESDAY THE TWENTY MINTH DAY OF DECEMBER
TWO THOUSAND AND TWENTY

PRESENT
THE HONOURARBLE SRI JUSTICE ALABHISHEK REDDY

WRIT PETITION MNO: 20373 OF 2020

Betweaan:
Pasumarthy Rammaohan Rao, Sio Jagannadam, Aged 44 years Rio Honn.2-1-
17201, Rajska veadhi, Gandhi chowk, Khammam, Khammam District.
.FPETITIONER
AMD

t . The State of Telangsna, Rep, by its Principsl Secretany, Municipal Admimstration
=ne Urhan Development Department, Secrelanat, Hycerabad.

[

Telangana State Election Commission, Rep, Dy its Secretary. sl Moor, DTCR
Building, Opp. PTI Buiiding, A.C. Guards. Hyderabag

3. The Muricipal Commissioner-cum-Returning Officer. Krammam Municizal
Carporation. Khammam, Khammam District

2 The Khammam Municigal Corparation, Reg, by its Commissionsr, At Khammarm,
Khammam Distac

..RESPONDENTS

Pelition undor Article 226 of the Conslilution of India praying that in the
circumstances stated in the affidavit filed therewith, the High Court may be pleased Lo
csun Writ or direction preferably Writ of mandamus, declaring the procesdings in
arder no. 31XTSEC-L/2017-76 dt.8/8/2019 passed by the respondent no.2 wide
Garctic no.58 dated 9RI2018 publishad in Par-Vil Extracrdinary Tefangana Gazeile,
dizqualifying the petitioner 1o contest any eleclions to be held for any office under the
GHMC Act, 1855 for a period of three years from the date of order as illegal arbitrary,
vinlative of principles of natural justice and consequently set aside the sama.

1A NO: 1 OF 2020

Petition under Section 151 CPC praying that in the circumstances staled in the
affidavit filed in support of the petition, the High Court may be pleased to suspend the
operation of the order no, 312MSEC-LIZ01T7- 76 dLBEZDTE issued by  the
respondent no?  vide Gazstle no 58 daled  86/2019 published in Part-¥ll
Extraordinary Telangana Gazetie, pending disposal of the wril patition in lhe interest
of justicea

Counseal for the Petitioner: SR1. KOWTURU PAVAN KUMAR

Counsel for the Respondent No. 1: GP FOR MUNICIPAL ADMINISTRATION &
URBAN DEVELOPMENT

Counsel for the Respandent No. 2: SRI. P. SUDHEER RAQ, 5C FOR T3EC
Counsel for the Respandent Nos. 3 & 4: SMT, M. BHAGYASRI, 5C FOR MC

The Court made the fellowing:
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SECTION OFFICER

The Principal Secratary, Municipal Administration and Urban Development
Department, State of Telangana Secrefariat, Hyderabad. .
Tha Secretary, Telangana State Election Commission, 1st floor, DTCE Building,
Qg PTI Building, A.C. Guards. Hyderabag. _

Tho Municipal Commissionar-cum-Retuming Officer, Khammam Municipal
Corparation, Khammam, Khammam District, )

The Commizsicnar, Khammam hMunicipal Corporation, At Khammam, Khammam
Dhistrict.

One CC to Sri. Kowlure Pavan Kumar, Advocate [OPUC]

One GO Lo Si. P, Budheer Ran, SC for TSEC (OPUC)

One GO o Smt. M. Bhagyasn, SC for MC {OPUC)

Twe COs to GP far Municioal Administration & Urban Development, High Cour
for the State of Telangana, [OUT]

Two CO Copies. _ " . .
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DATED:26/12/2020
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THE HON'BLE SRI JUSTICE SANJAY KUMAR

WRIT PETITION Nos.17075, 17080, 17196, 18350,
18401, 18504, 19105, 19773, 19821, 19824, 19957, 20078,
20280, 20309, 20549, 20567, 21273, 21318, 22551, 22559,
22592 32815, 46707, 47519, 47558, 47789, 48054, 48067,

48071, 48118, 48120 and 48124 of 2018;

61, 80, 122, 208, 210, 213, 215, 244, 257, 271, 279, 280, 305,
323, 324,325, 327, 347, 360, 369, 394, 395, 397, 399, 402, 405,
406, 407, 410, 414, 415, 416, 420, 422, 424, 430, 432, 434, 441,
451, 453, 455, 460, 497, 596, 597, 598, 600, 603, 605, 611, 612,
615, 616, 617, 618, 619, 622, 623, 625, 626, 627, 628, 629, 630,
631, 633, 634, 635, 637, 638, 641, 642, 644, 645, 647, 648, 649,

650, 651, 652, 653, 655, 658, 660, 664, 665, 666, 667, 668, 669,
671. 673, 674,675, 676, 677, 679, 681, 683, 684, 686, 687, 688,
689, 690, 691, 692, 693, 694, 695, 697, 698, 699, 702, 703, 704,

5 7 10,711, 712 713, 714 716,717 718
720 721, 722 723 724, 7325, 726, 727, 728, 729, 730, 731, 732,

736, 738, 739, 742, 743, 744, 746, 747, 748, 749, 751, 752, 753,

754, 755, 756, 757, 759, 760, 761, 762, 763, 764, 765, 766, 768,

769, 770, 771, 772, 773, 775, 776, 777, 778, 779, 780, 782, 783,
784, 806, 860, 869, 870, 871, BES, 886, 887, 893, 1675, 1745,

3263, 3341, 3591, 3617, 3645, 3649, 3650, 3653, 3775, 4730,
4881 5173 and 5257 of 2019

COMMON ORDER

The issue for consideration in all these writ petitons baing the
same, they are amenable o cisposal by way this common order,
The petitioners in these cases contested in the clections held i

2013 ang 2014 o various posts falling within the purview of the Andhra

them contested for the posts of Sarpanches/Ward Members of Gram
Panchayats in the elections held on 23.07.2013, 2/.07.2013 and
31.07.2013 while others were in the fray for the posts of members of
Mandal Parishad Territorial  Constitwencies  (MPTCs)/Zilla  Parishad
Territorial Constituencles (ZFTCS) in the elections held in April, 2014.
While so, the Telangana State Elector Commission (for Srewiy,
‘the Commission”) disqualified all the petitioners under Section L8-B of the

Act of 1994, which was applicable to the State of Telgngana after its



formation on 02.06.2014. By way of these writ petitions, the«,; assail the
validity of the disqualification visited upon them.

Section 19-B of the Act of 1994 spesks of disgualification of
randidates for failing to lodge thelr accounts of election expenses. The
provision reads thus:

‘Section 19-B. Disqualification for failure to lodge

account of election expenses:- If the State Election Commiszicn
iz satisfied that a person, -

fa) has failed to lodge an account of election expenscs
within the time and in the manner required by or under this Act,
and
(b) has no good reason or justification for the failure,
the State Election Commission shall, after following the procedure
prescribed, by order published in the Andhra Pradesh Gazetfe
declare him,
(i} to be ineligible for a period of three years from the
date of the said order to contest any election held for
any office under this Act; and

(il to have ceased to hold office; in case he is elected.’

Chapter 1I-A in Part-V of the Act of 1994 deals with 'Election
Expenses’, Section 230 therein states that the szid Chapter would apaly fo
candidates in any el=ction held under the Act of 1954, Section 230-A
speaks of how an account of election expenses is Lo be maintained Dy
every candidate in any election held under the Act of 1594, Secticn 230-B
states that every contesting candidate at an alection shall, within foroy-five
days from the date of daclaration of the result of the election, lodge with
the District Election Authority, an account of his election expenses.

The Andhra Pradesh Panchayat Raj (Conduct of Elections) Rulss,
2006 {for brewity, the Rules of 20067, werz framed by the erstwhile
Government of Andhra Pradesh in exercise of power under the provisions
of the Act of 1994, Rule 100 of the Rules of 2006 deals with particulars of
the account of election expenses and sub-rule (2) thereof provides that

the account of election expensas shall be submitied to the District Election



Authority through the Mandal Parishad Development Officer (MPDOY
within Torty-five days of the ceclaration of the e'ection result, The date of
submitting the return in the office of the MPDO shzll be deemed to be the
date of filing of the return under Section 220-B of the Act of 1994 and the
MPDEO is required to forward all the returns received by him to the District
Election Authority immediztely an the expiry of forbe-five days from the
date of declargtion of the clection result. Sub-rule (3) provides that the
MPDC shall send a list of contesting candidales who failed to submit their
accounts of election expenses within the time specified in sub-rufe (2) and
he shall also forward any account of election expenses submitted after the
due date, with his report. Rule 101 prescribes that the District Election
Authority shall, within two days from the date on which the account of
election expenses is received by him under Rule 100, cause & notice to be
affiwed on the notice board specifying the date on which the account has
neen lodged hefore the MPRO, the name of the candidate and the time
and place a2t which such account can oo inspected by any intending
nerson, Rule 102 states that any persen shall, on payment of a fee of one
rupese, be entitied to inspect any such account and cbiain attested copies
thereol an payment of Costs,

Rule 103 Is of particular relevance for the purposes of this
adjudication and is extracted hersunder:

*103. Report by District Election Authority as to the
lodging of the account of election expenses and the
decision of the State Election Commission thereon -(1] As
soon as may be, after the expiration of the time specified in Section
2308 for the lodging of the accounts of election expenses at any
election, the District Election Authority shall, report to the State

Election Commission,—

{a) the name of each contesting candidate;

(b)Y whether such candidate has lodged his account of
election expenses, and if so, the date on which such account has
been lodged; and
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{ch whether in his opinion such account has oeen lodged
within the time and in the manner required by the ACt and these
FLIES,

() Where the Distnict Election Authority is of the apimon
that the account of election expenses of any candidate has not
been lodged within the due date or iodged but not in the manner
required oy the Act and these rules, be shall make a report @ the
Siate Election Commission and with every such report, forward the
secount of election expenses of that candidate and the wouchers
lodged alang with it, if any.

{3) Immediately after the submissicn of the report referred
to in sub-rule (1) the District Election Authcrity shall publish a copy
thereof affixing the same on his notice board.

(4] As soon as may be, after the receipt of the rcport
referred to in sub-rule (1), the State Election Commission shall,
consider the same and decide whether any contesting candidate
has failed to lodge the account of election expenses within the time
and in the manner required by the Act and these rules,

{5) Where the State Election commission decides that a
contesting candigate has failed to lodge his account of election
expenses within the time andfor in the manner required by the Act
and thesa rules, it shall by natice N writing call Jpon the cancidare
to show causs why he should not be disqualified, and declared to
have ceased to hold office under Section 19 B of the Act for the
failure in case he is elected.

{6} Any contesting candidate who has been called upon o
show cause under sub-rule [3) may, within bwenty days of the
receipt of such notice, submit in respect of the matter 3
representation inowriting to the State Election Commission, ang
shall at the same time send to District Election Authanty a copy of
his representation together with a complete acocount of his election
expenses if he had not already Turnishad such an account,

(73 The District Election Authority shall, within five days of
the receipt thoreof, forward to the State Election Commission, the
copy of the representation and the account, if any, with such
comiments as he wishes to make theraan,

(8) If, after considering the represantation submitied by the
candidate and the comments made by the District Election
Authority, and after such inguiry as it thinks fit, the State Eleciion
Commission is satisfied that the candidate has no good reason or
justification for the failure to lodge his account, it shall dectare him
by 2n order made under section 198 of the Act to be insligible for a
pericd of thres years, from the date of the said order, to contest
any election held for any office under the Act and if he is an =lected
candidate declare him to have ceased to hold office with immediate
gffect and publish the arder in the Official Gezette”

Rule 104 stipulates that the total of the election expensas incurred

or autharised to he incurred by each contesting canddats in connaction
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with an election shall not exceed the amount specified for sach office in
the order made by the Commission in that bahalf.

The erstwhile Andhra  Pradesh  State  Election  Commissicn
~rescribed the procedure and the format in which accounts of election
expenditure had to be maintained and filed by candidates, Wiga 1ts orders
dated 18.05.2011 and 12.0/.2013.

Fhis bring the statutory miliew, & would be azpropriate at this
stage to note factual aspocts pertinent to this batch of cases,

The results of the thres-phase elections held on 23.07.2013,
27.07.2013 and 31.07.2013 to the posts gf Sarpanches/Ward Members of
Gram Panchayats were declared on the date of each such poll. Therefars,
the stipulated farty-five days for submissicn of accounts of election
expenses by candidates who participated in these elections expired on
05.09.2013, 09.05.2013 and 13.09.2013 respectively. As regards elections
tor the posts of members of MPTCs and ZPTCs, they were held in two
phases in April, 2014 - on 06.04.2014 and 11.04.2014. The results of both
sleclions wore however declared on the same day, wiz, 13.05.2014. In
ronsequence, Lhe stipuiated ruﬁ-rt,f--Fi=,-e days far submission of accounts of
elestion exponses by such candidates expired on 26.06.2014.

Be il noted that same of tne petitioners in these cases claim that
they submitted their accounts of election oxpenses while others
admittedly faled fo do so. However, the Commissicn uniformby claims that
none of the petitioners in these cases submithed their accounts of election
expenses within time and as per procedure, This gquestion of fact may
however not be of any significance for the reasons stated hersinafter,

It is on the basis of the alleged failure of the petitionars to submit

‘heir accounts of election expenses as per due procedure within the



stipulated time that the Commission passed the impugned orders of
disqualification in the later part of 2017 in most cases and in early 2018 in
the others, exercising powsr under Section 19-B of the Act of 1994 read
with Rule L0O3(8) of the Rules of 2006, declaring each of the petitionars in
these cases as ineligible to contest in any election for any office under the
Act of 1994 for three years from the date of issuance of the order.

Interim orders of suspension were however passed by this Court in
all these cases. As all the ordars run on the same lines, it would suffice to
refer to one such ordar, Tn W.P.Mn.22551 of 2018, the following interim
order was passed on 04.01.2019:

'‘Perusal of the statutory scheme under the Panchayat Raj
Act ard the Rules framed thereunder demonstrates that the
cloction aushorities were required o tzke tmey measuras in
relation to the candidates who failed to submit their accounts of
election expenses within the stipuiated time of 45 days., 50 much
50, an electad member could be disqualified for failing 1o lodge an
account of election expenses and ceased to nold office with
immediate effect upon publicstion of an order in the Official
(Fazetle,

Though a counter-affidavit was fileg by the Secretary of the
State Election Commission, there is no explanation forthcoming as
to why staps wore not taken by the State Election Commission to
follow up with the District Election Authority with regard to the
candidates who had failed to file the account of their cloction
expenses within the stipulated time and to take timely measures 1o
disqualify such candidates.

That being so, the impugned order reflects that the
authorities were somnolent in the matter despite the explry of the
stipulated 45 days as long back as in the year 2013 and took steps
only in the yvear 2018. The dereliction of duty on the part of the
authorities would therefore outweigh the inaction, if any, of the
candidate.

There shall accordingly be interim suspersion as prayed for.’

Counter-affidavits were filed By the Commission in some of the
cases. Asits stand is common in all of them, it would be sufficient for the
purposes of this crder to refer to the contents of cne such counter.

I W.P.No.22551 of 2018, the Secretary of the Commission filed 2

counter in August, 2018, wherein, after referring to the statutory



provisions set out sword, he adverted to the contents of the earlier orcers
imsued on 18.05.2011 and 12.07.2013 with regard to the procedure and
furmat to be followed while submitting accounts of elaction expenses. Ho
pointed out that by way of para 12 of the order dated LB.05.2011, it was
directed that final returns of election expenses shauld be submitted by
conlesting candidates to the District Election Authority through the MPDO
witnin forty-five days from the date of declaration of the result and that
the District Election Authority shoud get the said returns cublisked in the
manner as prescribed in the order. Para 13 of the said order provided that
the District Electicn Authority should furnish the names of contesting
candidates who failed to lodge electiocn expenszs within the time
stpulated gnd in the manner specified, Referring to the later grder datad
12.07.2013, he stated that the Collector-cum-District Election Authority
was authorized thereby to designate any officer to conduct inspection and
scrutiny of accounts of the election expenses maintained by candidates.
in facts, he stated that the District Election Authority, Karimnagar
Cistrict, submitied repott dated 30.05.2017 to the Commission, furmishing
the list of 1618 candidates who had fziled to lodge thelr election expenses
within the stipulated forty-five days from the date of declaration of the
glecton resulis, The petitionar in W.P.No. 22551 of 2018 was stated tn he
amaongst those named in this lisk. In exercise of power under Rule 103(5)
of the Rules of 2006, the Commission issusd show-cause notice datec
06062017 o the pettionar calling for an explznaticn within twenty days
25 (o why he should not be disgualified under Section 19-B of the Act of
1994, The said notice was served upon the petiioner on 19.06.2017 but
he fziled to give his reply in response thereto, The Commission

accerdingly passed the impughed order dated 12.01.2018, declaring himm



ineligible for a pericd of three years 1 contest in any election under the
Act of 1994, The Secretany therafore asserted that the due procedurs had
been followed. As regards the time frame mentioned in the statutory
scheme, the Secretary stated that the District Election  Authority,
Karimnagar, submitted his report only on 30.05.2017 and the Commission
immediately took action thersupon. The delay prior thereto was axplainad
25 being merely administrative and procedural in nature. On the strength
of these averments, the Secretary ssserted that the writ petition was
deveid of merit 2nd liable o be dismissed.

For geod measure, written submissions were alse fled by the
Commission. Therzin, while again adverting to the statutory provisions, it
was pointed cut that the responsibility of the District Election Authority
under Rule 103 of the Rules of 2006 fto compile and submit a further
report started only upon receipt of a report from the MPDO. T8 was
asserted that the language of sub-rules {13, {23 and {4} of Rulz 103 of the
Rulzs of 2006 did not specify or use the word 'immediately’, which found
mention in sub-rule (2) and sub-rule (3) of Rule 103, According to the
Commission, sub-rule (3) of Rule 100 permitted the MPDO to receive an
ccount of election expenses even after expiry of the due date and
therefore, a conjeint reaging of the sub-rules of Rule 103 showed that the
District Election Acthority was not required to forward a report Lo the
Commission immediately upen axpiry of forty-five days. It was also
pointed out that sub-rules {6} and (8) of Rule 103 did not use the word
Immediately’ and merely said ‘as soon as may be’. The Commission stated
that T was for the cntire State while District Election  Authorities
furctioned in cach of the districts and thorefore, as the role of the

Lommission was different from that of District Election Authotities, no
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lime frame was prescribed for it. According to the Commission, the Act of
1994 and the Rules of 2006 did nat prescribe any tims frame within which
& decision was to be taken by the Commission and in the absence of such
limitation, the orders of the Commission, invoking Section 19-B, could not
be found fault with on the sole premise that the Commission did not
adhere to the timsa frame.

The Commission further statad that disgualification under Section
19-B was consequential upon the lapse on the part of the contesting
candidate concernaed and dic not amount to penal action. It was pointed
cut that after the formation of the State of Tolanganz with effect from
02.060.2014, the Government of Telangana edopted the Act of 1594 and
the Rules made thersundar, by exercising power undsr Section 101 of the
Andhra Pradesh Reorganzation Act, 2014, wids G.0.Ms.No.9, Panchayat
Raj and Rural Develppment Department, dated 12.09.2014. The
Carnmission was stated to have been constituted in September, 2014,
under Article 243K read with Article 243ZA of the Constitution and it was
only thereafter that the Commission addressed letters to the District
Election Authorities to submit accounts of election expenses filed by
contesting candidates, Some of the District Electicn Authorities ocbeved
this directive but in so far as Karmnagar, Nalgonda, Ranga Reddy and
Warangal Districts are concernad, no  details wera furnisned., The
Cormmission agan addressed letters dated 24.08.2015 to the District
Electon Authorities of thess districts calling upon them to furnish the
details, but to no avail, Similar letters were &lso addressed by the
Commission to the Zlla Praja Parishads (£PPs). Agan, the Commission
issued reminders to the Districk Election Authorties and the Chief

Execulive Officers of ZFPs on 08.10.2015, Upon receipt of the accounts of
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election expenses submitted by candidates and the reporls of the [Districe
Election Autharities, the Commission was stated to have exercised powers
under Rule 103{5) of the Rules of 2006 and issued notices to candidates
who had failed to submit their election expenses as per procedure, The
Commission therefore claimed that & had Tollowed the dug procedurs
before disqualifving such candidates, viz., the petitioners before this
Court. Reference was made fo case law in support of the Commission’s
contention that such disgualification does not parteke the nature of a
punishment or a stigma. The acton teken by the Commission in each of
trese cases was therefore sought to Be justifed.

The lctters dated 24.08.2015 and 0B.10.2015 addressed by the
Commission to the |ower suthorites are piaced on record. The
Commission also produced the letters received from the District Election
Authorities, which clearly demonstrate that such reports were submitted
by these authorities only in May, 2017, and thereafter,

Sri GVidya Sagar, learned senior counsel  appearing  For
Sri P.Sudheer Rao, learned counsel for the Commission, would forcefully
argue that the mnaction on the parl of candidates in abiding by the
statutory mandate of suomitting their accounts of election expenses ought
nof to be viewed lightly by this Court. He would state that the cbjoctvo
scught to be echieved by the statutory scheme has to be kept in mind by
this Court whilz dealing with the cases on hand. He would point out that
given the mealties of electoneering in our courtry and Lhe corrupt
practices resorted to by candidates, it is essential to curb excessive
expenditure by candidates for achieving their purpose and that is the
regson why each candidate participating in an election is mandatorily

required o submit his account of election expenses. Failure on the part of
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the candidate, perthe learned senjor counsel, would essentially be a lapse
an hisfher own part and law must take its course as a result thereof. He
wauld conlend that mere delay in the implementation of the law in this
regard would not absole the errant candidate of the |apse in not 2biding
hy the statutory mandate. He would assert that the delay in this regard
has to be viewed liberzlly, given the fact that the State of Tefangana was
formed on 02.08.2014, by which date the stipulated forby-five day period
had aready expired in so far as candidates whe participated in the
slections to the posts of Sarpanches/Ward Members of Gram Panchayats
wiore concerned and as regards candidates in the elections to the posts of
METC/ZPTC members, the stipulated forty-five cay period expired on
76,06 2014, even hefore the constitution of the Commission in Sepiemoer,
2014, He would further point out that districts in the State of Telangana
worn recomstituted and new districts were formed in October, 2016, These
factors, oo the learned senior counsel, would have o be faxen Inue
corsiderztion while testing Lthe delay in taking achion against th=
petitionars, He would assert that setting aside the disqualification visited
upan the petitioners would result in rewarding them with a premium,
despite their lapse in abiding by the statutory mandate, and such benefit
aught nat to be conferred by this Court upon faw breakers.

Though, ordinarily, this Court would not entertain writ petitions in
relation to election matters, this self-imposed restraint 1S not intractablz.
Tn MANDA JAGANMNATH V/s. K.S.RATHNAM®' the Supreme Court
pointed out that there may be special situations whergin writ jurlsdiction
can be prercised even in matters relating to elections - a soecial s'tuation

woule mean ane where errors have the effect of interfering in the free

DATR 2004 S0 baln




flow of the scheduled election or hinder the progress of the elé-::ticm.
which is the paramount consideration, As this Couwrt is of the considoscd
cpinion that the cases on hand wouid sguarely fall within the exception
adumbrated by the Supreme Court in MANDA JAGANNATH! for the
reasons set out horeingfter, these writ petiticns are maintzinable.

It is no deubt true that a2 laudable obiective is sought W be
achigvad by the statutory scheme, which obligates candidates o come
clean with regard to the amount of money spent by them in the course of
electons, be it to the posts of Sarpanches/Ward Members of Gram
Fanchayats or to the posts of members of MPTCs/ZPTCs, Howaver, timely
imglementation of the sanctions prescribed by law, in case of deviation by
a candidate, [s a must to achieve such an ohjective. Be it noted that 2
candidate who fails to abide by this statutory mandate would cease to
hold office cven If he is elected to the post, once the due procedure is
followed and he is disqualified on the ground that he did not suomit kis
account of election expenses. This being the severity of the consequences
contemplated by law for those who fall shart of their staturory abligation,
delay on the part of the autharities in giving timealy affect Lo such rigorous
provisions would run contra to the very purpose of this statutory scheme.
Hypotheticzlly speaking, a candidate who ran afou! of the mandate o
supmic his account of election expenses, but was glecied to the post in
the 2013 elections/ 2014 electons, was allowed to merrily continue in
office till 2017/2018, whan the Commission passed the disqualification
orders ¢ masse against all the erring candidates in the districts of
Karimnagar, Malgonda, Ranga Reddy, Warangal and Madak. At this stzge,
it may also be noted that the Commission has an explanation to offer for

the defay only in respect of four out of these five districts. Thers is no



mention as to why steps ware not taken within time in the cases of erring
candidates hailing from Medak District.

Be that as 't may.

This being the situation, the issue beils down to whether the
inacticn on the part of the election authorites would oubweigh the
inaction/lapses on the part of the petitioners. The answer to this guestion,
in the considerad opinion of this Couwrt, sguarely turns upon how the
statutory scheme s to be understocod and implemented. Further, it would
not be necessary to go into the disputed guestion of fact as to whether
some of the petitioners did actually submit their accounts of expenses as
per procedurs, thereby fulfilling their mandatory obligation.

Section 230-A of the Act of 1994 mandates that every candidate in
an election held under the Act of 1994 shall keep a separate and correct
account of all expenses incurred in coannection with the election. Section
230-B requires him o lodge with the District Election Autharity an account
of his election expenses within forty-five days from the date of declaration
of the election result. The temporal mandate in Section 230-B is explicit
and the duty cast upon a contesting candidate to do the needful within
the stipulated forty-five days is spelt out in clear terms. Secton
19-B postulates that a2 candidate who falls to lodge his account of election
expenses, within time and In the manner required by or under the Act of
1994, and who has no good reason or justification for such failure, is
liable to be proceeded against by the Commission. After adhering to the
prescribed procedure the Commission is empowered, by an order
published in the Gazette, to declare such a candidate to be ineligible to

contest in any election for any office under the Act of 1994 for a period of
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three vears from the date of such order and that he ceases to hold office,
in case he has been elected.

Rule 100{2) of the Rules of 2006 reiterates that the account of
2lection expenses should be submitted by a candidate through the MPDOD
to the District Election Authority within forty-five days of the declaration of
the result of the election, Further, the Rule demonstrates that the MPLQO,
in turn, is required to forward all returns received by him to the District
Election Authority immediately’ on the expiry of forty-five days from the
date of declaration of the result. Rule 100(3) also requires the MPDO to
send a list of contesting candidates who failed to submit thelr accounts of
glection expenses within time and also the accounts of election expenses
submitted by candidates after the due date, along with his reports, The
discretion vesting In the MPDO to receive accounts of election expenses
beyond the stipulated forty-five day period is brought out in this rule.
However, the MPDO is required to submit his report in that regard.

The duty cast upon the District Election Authority is dealt with in
Rules 101, 102 and 103 (1), (2) & (3) of the Rules of 2006, Rule 101
stipulates that within two days from the date on which the accounts of
election expanses are received by the District Election Authority from the
MPDO under Rule 100, the District Election Authority shall cause natice to
be affixed on its notice board specifying the name of the candidate, the
date on which his account was lodged before the MPDO and indicate the
time and place at which such an account could be Inspected. Rule 103 (1)
provides that "as soon as may be’, after expiration of the stipulated period
of forty-five days, the District Election Authority should report to the State
Election Commission the name of each contesting candidate: whether

such candidzte has lodged the account of election expenses and if so, the

g
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date; and whether in the gpinien of the District Election Authorty, such an
account has been lodged within tima and in the mannar required. Sub-rule
(23 provides that in the event the District Election Authority is of the
opinion that the account of election expenses has not been ladged either
within the due date or in the manner required, he showd make a repart o
the Commission and forward the account of election expensgs of that
candidate along with the wvouchers ledged with it, if any., Sub-rule (3)
states that immediately after submission of the repott referred to in
sub-rulei1) of Rule 103, the District Election Authority should pubfish a
copy thereof, affixing the same on his notice board,

Though Sri G.Vidya Sagar, learned senior counsel, would contend
that the statutory scheme allows the election authorities to discharge their
functions under the afarestated rules without a temporal restriction, this
Court is not persuaded to agree. The aforestated rules clearly bring out
that the District Electicn Authority is reguired o be on his foes while
dealing with the matter, Mercly because the words "as soon as may oo
hawe been used in Rule 10371), it does not deviate from the fact that the
District Eleclicn Authority is time-bound i the discharge of his functions.
The words ‘a5 socon as may be' in Rule 103(1) is atirbutadle to Lhe
discretion given Lo the MPDO under Rule 100(3) to receive accounts of
glection expenditure even after the due date. Be it noted that Rule 101 of
the Rules of 2006 makes it clear that the District Election Authority is
required o cause notice to be affixed on his notice board in relation o
each candidate and therafore, his reports to the Commission would not be
limited to just one. As and when he causes publication of notices under
Rule 101 upon receipt of accounts of election expenses from the MPDO

uncer Bule 100, he would be required to forward his reports to the



Commission under Rule 103(1). The use of the words ‘name of 2sch
contesting candidate” under Rule 103{1)a) clearly shows thet the District
Election Auimoricy may send & report covering more than one candicate
and In that regard, he may have some ameunt of discretion o ub details
of several candidates while submitting a report to the Commission under
Bule 103015 It is only to this extent that he may have some discretion as
regards the time factor and that is the reason why Rule 103(1} is prefaced
with the words "as sogn as may be'. The use of the very same words in
Rule 103(4) In relation to the next step to be taken by the Commission
would indicate that thers is a temporal stpulation even in that regard.
Tris sub-rule makes it clear that after receipt of the roport from the
District. Election Authority under Rule 103(1), the Commission shall, ‘as
so0n as may be', consider the same and decide whether any candidate
failed o lodge the account of election expensss within time and in the
manner required, Rule 1030(5) provides that i the Commission decices
that a candidate falled o ac so, it shall by notice in writing call upon such
candhdate to show cause why he should not be disgualified, and declared
ko have cezsed to hold office under Section 19-B of the Act of 1994 for his
Failure, in case he s electad. Sub-rule (&) of Rule 103 dermnonstrates that
bwenty days time is given to such 2 candidate to submit his response to
the show-cause notice, At the same fime, the candidate is reguired fo
send to the District Election Authority & copy of his representation along
with a compalete account of his eledtion expenses, if he has not furnished
such an account already. Rufe 103(7) demonstrates that the District
Zlaction Authority has fo forward the resresentation and the account, il
any, received from such candidate along with its comments to the

Commission within five days from the date of receipt of the representation
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and account, if any, from the candidate. Rule 103(8) postulates that after
considering the representation of the candidate and the comments made
by the District Election Authority and after holding such inguiry as it thinks
fit, the Commissicn, if it satisfied that the candidate had no good reason
or justification for his failure, shall declare him by an order miade under
Section 19-B of the Act of 1994 o be ineligible for a period of three years
from the date of the said order to contest any election held for any office
under the Act of 1994 and in the event he is an elected candidate, to
declare that ke would no longer hald office with immeadiate effact,

In the light of the aforestated statutory scheme, which clearly
axemplifies the timely steps that have to be taken, be it by the candicate
or by the authorities, this Court |5 of the opinion that it is not open to the
Commission to brush aside the delay in disgualifying the petitioners on the
ground that they themselves failed to submit their accounts of electian
expenses within the stipulated forty-five days, Be it noted that this belated
exarcise was not restricted to an Isolated case or two but was applied
arross the board to several candidates hailing from five districts,

Reliance placed by Sri G.Vidya Sagar, learned senior counsel, on
the Division Bench judgment of the Chhattisgarh High Court in THE
COMMISSIONER, STATE ELECTION COMMISSION,
CHHATTISGARH V/s. SMT. FOHARA BAI MIRI® is therzforz of no
svzll, as that was a case where the disqualification was restricted o a
single person, It was in the light of the facts obtaining in that case,
relating to that one person, that the Division Bench observed that a duty
was cast upon every contesting candidate to lodge election expenses with

the State Election Commission within the time stipulated and failure to

Tan A NCLTAT OF 2018 DUCTRED ON 31102018
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comply would have its consequantial rigors. The Divisicn Bench further
abserved thal a reading of the statutory provision indicated that the
primary ingredient was failure on the part of the candidate to lodge
election expenses within tme and if the Election Commission was not
atisfied with the reasons offered for non-compliance, there was 2
mandate to disqualify such a candidate for a period of five years from the
date of the order. This being the thrust of the statutary scheme even in
the cases on hand, there can be no doubling the proposition laid down by
the Division Bench, However, uniike the case hafare the Chhattisgarh High
Court, there Is @ huge delay on the part of the election authorities in
taking action against 2 wast multitude of candidates. That is the
distinguishing factor DebyEeen that case and these Cases.

Simitarly, the obsaryations made by a Division Bench of the
erstwhile High Court of Andhra Pradesh in KESHAV JADHAV V/s.
ELECTION COMMISSION OF INDIA, DELHI? are of no avail to the
Commission. That was also a case of one candidate being disqualified for
failure to submit his election Expenses. Though there was some amaunt of
delay on the part of the Commission in taking steps, the Bench did not
address the issue of delay on the part of the election authorifies In
effecting such disqualification and no argument was advanced in that
regard. The Divisicn Bench further opined that such disqualification willid
not amount o imposition of any punishment or stigma. Be it noted
noweyer that the case before the Division Borch did not pertain to the At
of 1994 or the Rules of 2006.

In any event, irrespective af the character that attaches to the

disqualification effected by the Commission under the orders impugned in
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these cases, the inevitable consequence that flows therefrom is that each
of the petitioners stood disqualified from contesting in elections for any
office under the Act of 1994 for 2 perlod of three years from the date of
each such individuzl order of disgualification, As already noted sugrs, the
elections in guestion were held in July, 2013 and April, 2014 and the
stipulated forby-five days expired in Segtember, 2003 and in June, 2014,
as the case may be, It is an admitted fact that reports were submitted by
the District Election Authorities of four out of the five districts in question,
lzaving Medak zside, only in May, 2017 and thereafter, The Commission,
N doubt, was quick o act upen tha same and arders of disqualificaticn
were issueg aither in 2017 ftself or in early 2018, However, there is nn
getting over the fact that the District Election Authorities failed to teke
steps as per the statutory temporal mandate of the Act of 19%4 and the
lzules fremed thereunder, The consequence of the inaction on the part of
the authorities in this regard is now sought to be belatedly visited upon
the petitoners. The effect of the impugned orders which were issued,
wittingly or otherwise, just prior to the expiry of the five year term of
office of those elected in the 2003/2014 elections, was that none of the
petitioners were eligible to paricipate in the regular elections to the
panchayatl bodies, 1o be held upon such expiny, It rmay Do noted that the
Commission issued an Election Natificaticn in January, 2009, for halding
such ordingry elections to the posts of Sarpanches/Ward Members of
Gram Panchayals and it was only oy virtus of the interim orders grantod
by this Court that the petitisners could participate in such elections,

Pitted against the failure on the part of the candidates who did not
submit their scoounts of election expenses in time or as per procedurs,

the failure on the part of the election authorities in taking timely steps to
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disqualify them adversely impacted the free electoral process of the
ordinary elections scheduled to be held upon expiry of the terms of those
who emerged successful in the elections of 2013/2014. A higher
Constitutional objective underlies Article 2430 of the Constitution, which
provides for persons being chasen freely by direct election to ofcupy posts
in a Gram Panchayat. The thrust of such an election would be b0 secure
maximum participation so that the hest candidate would emerge
cuccessful, This free and falr election process Cannol be thwarted by
chutting out candidates at fthe threshald by wvisiting upon them @
disqualification which cught to have been visited upan them as long back
35 in the years 2013/2014. Tha delay on the par of the electicn
authorities in teking timely measures therefore has the effect of negating
the free democratic process underlying elections 1o these badies.

Viewed thus, the failure of the District Election Authorities in taking
steps within time cannot be said to be beyend reproach, Though
Sri G.Vidya Sagar, learned senior counsel, would contend that the peculiar
factors existing in 2016 should be taken into account to condone the delay
an the part of the election authorities, this Court is of the opinion that the
skatutory scheme does not permit such justification being offered. Once
the statute required the authorities to take 5ieps immediately’ or 'as soon
as may be’, they cannot sleep over such matters for years together and
thereafter seek fo justify the delay on their part. It may also be noted that
in so far as the elections held in 2013 were concerned, the skipulated
neriod of forty-five days expired in September, 2013 itseif, long before
farmaticn of the new State of Telangana and the issues that cropped Up

thoroatter,



Be it viewed from anmy angle, this Court finds that the balance
would tilt In faveur of the petitioners, given the lapses on the part of the
glection authorities In giving effect to their statutory obligations. The
orders of disqualification visited upon the pelitioners by the Commission
are accordingly set aside.,

The writ petitions are allowed. Pending miscellaneous in this batch

of cases, if any, shall stand closed in the light of this final order. No order

as to costs.
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