IN THE HIGH COURT FOR THE STATE OF TELANGANA
AT HYDERABAD

WEDNESDAY ,THE THIRTIETH DAY OF DECEMBER
TWO THOUSAND AND TWENTY

PRESENT

THE HONOURABLE SRI JUSTICE A.RAJASHEKER REDDY

ARBITRATION APPLICATION NO: 82 OF 2020

Between:

ACE Engineering Academy, having registered office at H.Mo.4-1-1235, Flat No. 204,
Rahman Plaza, Cpp. Methodist School, Abids, Hyderabad -500001 Reprasented by
aole proprietor, Mr, Y.V, Gopala Knshna Murthy Yadala. - APPLICANT

AND

Mr. Goutham, Sfo A. Prasada Rao Clo OHM Institute Ground Floor, Maytn Heights, H.
No.16-11-741/B/10/A, |kon Hospital Lane Dilsukhnagar, Hyderabad, Telangana-
500036, -.RESPONDENT

Application Under Section 1 { 5 & & ) of the Arbitration and  conciliatian Act,
1986 and Schemea of Appointmeant of Arbitrator praying that for the reasons slaled in
the affidavit filed tharewith, tha High Court may be pleased o appoint an Arbitrator
Under Section 11 (5) and (6) of Arbitration and Conciliation Act. 1998, read with para
3 (1) (d) of Scheme of Appointment of Arbitrators, 1896, as framed by this
Honourable Court and, as per clausa 16 of the Service Agreement dated 18/02/2017
for adjudicating the dispute between the applicant and the respondents herein and
pass further orders as are deemed fit and proper by this Hon'ble Court.

This  Application coming on for hearing, upon perusing the Application and
affidavit filed in support thereof, and upon hearng the arguments of So Vivek Jain,
Advocate for the Applicant and None appearing for the Respondent,

The Court made the following: ORDER



THE HON'BLE SRI JUSTICE A.RAJASHEKER REDDY

Arbitration Application No.82 of 2020

ORDER

This arbitration application is filed under Section 11(5) and {8) of the
Arbitralion and Conciliation Act, 1096 {for short 'the Act’), read with para 3 1)(d)
of Scheme of Appointment of Arbitrators, 1996, a= framed by this Court, seaking
lo appoint an Arbitrator for resolving the disputes between the parties &rising out
of the sarvice agreement dated 16.02.2017, and to pass an award in accordance

with law,

The case of the applicant, as per the avermants made in the affidavit filed
in support of the arbitration application, iz that the applicant — acadamy, engaged
the services of the respondent as facully member, and entered into sarvies
agreement dated 16.02.2017 with him. The further case of the applicant is that
as the respondant left the academy abruptly without any resignation, and
contrary fo the service agreement, they suffered due to non-completion of
syllabus. Hence, the applicant got issued legal notice dated 30.11.2018. and
though the said notice was receivad 2y the respondent on 05,12.2019, he did not
choose to issue any reply.  As the service agreament provides for resolution of
dispute through arbitration under clause 16 of the said agreement, the applicant
got issued notice dated 20.01.2020 invoking the arbitration clause, and
appointing an independent Arbitrator Mr. Sharad sanghi, Advocate, and requirng
the respondent to give his consent. The respondent, though received the said
notice on 27.01.2020, failed to respond, Aggrieved by the same. tha present

dpplication.

Motice sent to the respondent through court retumed  with postal

andorsement 'ahsant’.

Leamed counsel for the applicant submits that the respondent left the
applicant ~ academy abruptly in the middie of the academic year, and this

affected the complation of syllabus, and he has also started a rival institution and



is working in the said institution.  As the applicant suffered, it got issuad legal
notice and alsa the arbitration notice, and though the sald notices were received

by the respondent, he failed to respond.

He further submits that this court ordared notice on 25.11.2020 and also
permitled the applicant to serve personal notics, and accordingly, the applizant
has taken personal notice to (he address given by the respendent in the service
agrecment, but the same was returned with endorsement ‘insufficient address’
and that he has aiso taken notice to the arganization i.e., OHM [nstitute Ground
Flaor, Mayatri Heights, H.MNo.16-1 1-741/B/10/4, lken Hospital Lane,
Dilsukhnagar, Hyderabad — 36, where the respondant is working, but the same
was returned with endorsement ‘party absent'. Therefore, notice is deemed to

haye been servaed on the respondent.

He further submits that in view of the above circumstances, as there is no
dispute with regard to existence of arbitration agreement, and issuance of notice

inwoking arbitration clause. this court may appoint an independent arkitrator.

As per the above avermeants madle in the arbitration application, the parties
have ertered into service agreement dated 16.02.2017, and as disputes arose,
the case of the applicant is that it got issued lagal nolice dated 30.11.2018, and
also the notica dated 20.01.2020 invoking the arbitration clause, and though the
sarme have baen served, the respondent failed to respond. The applicant atong
with the arbitration application filed copies of acknowledges stated to have been
sighed by the respondent. Further, the notice sent by this court in this arbitration

application, returned with postal endorsemant ‘absant .

Fraom a perusal of material on record it could be ssen that tha applicant
sant legal notice and ihe arbitration notice to the address of the respondent
mentioned in the service agreement and the same Were sarved, hut when it senl
notice 1o the same address in this arbitration application, it was refurned with

postal endorsement ‘insufficient addrass’.



L

[n wiew of these facts and circumstance, | am of the considersd visw,

that notice is deemsad to have been sarvad on the respondent.

Az the respondent did not choose to make his appoarance either in
person, or through an advocate, and no counter affidavit is also filed, the
assertions of the applicant with regard o existence of service agreamant, disputa
ariging therafrom, and the invocation of arbitration clause contained in the said

service agraemant, by issuing notice, remained un-rebutted.

Clause 16 of the service agreement dated 16.02.2017 provides for
resolution of dispute through arbitration. The said clause, for ready reference, is

axtracted as undar:

"16. Thal, any dispule arose oul of thie service Agreement or under the
relaticn of Employves and Employer, all such disputes and differances ard claims i
aryy, 3hall be resalved by way of Arhitraton proceadings anly, and the Arbiratar shall
be the Managing Dircclor of the Emaloyver g, Mro Y Gopalakishng BMurthy, wheo il
aot 88 sole erbitrator end his decision shall be final and binding on both the parlies
herain. The junadictinn for resolving =l sorts of disputes and difference arose out the
presen] Sesdice Acreement and ather diaputes betweesn the Employes and the
Emplover shall be anby and only al Hyderabad exclusialy, and all cliner places are
outside their jurisdiclion exprassly.”
From the above clause, the paries have agreed for resolution of dispule
through arbitration, and the Managing Director of the Employer is agreed to be

appointed as sole Arbitrator.,

In view of Clausa (5) to the VIl Schedule under sub-section (5) of
Section 12 of the Arhitration and Conciliation Act, 1998, the Managing Director of
the applicant, cannot act as Arbitrator for resolution of disputes between the

parties arising out of the service agreement.

Learned counseal for the applicant submits that this court may appoint an

indepandent arbitrator,

Having regard to the facts and circumstances of the case. the arbitration

application needs to be allowed, and accordingly allowed.,



To

Sri D.Narendar Maik, Advocate, is appointed as sole Arbitrator 1o resolve

the disputes between the paries arising of the senice agreement daied

16.02.2017. and 1o pass an award in accordance with law.

The learned Arbitrator is entitled to fees as per the rates specified in the
Fourth Schedule 1o the Acl of 1996, Inserded by Act 3 of 2018 with affect from

23-10-2015, which shall be borme by both parties in equal shares.

Interlocutory applications pending, it any, shall stand closed. Mo order as

to costs.

Before parting with the case il is made clear thal all the issues arg left
cpen to both the parties to agitate before the learned Arbitrator, and the Arbitrator
shall pass award on merits and in accordance with law, uninfluenced by any

finding or observation, made in this ordar,

Sdl- K. GANGADHARA RAO,
JOINT REGISTRAR

"

IITRUE COPY!/

i [. Narender Naik , Advocate , Flat No. B ;
" E{rzaﬁcl;li District, Nanakram guda, H!,r-::lerahad, — 500 GE;B { Egripaclal
messenger ) acopy of affidavit and order and material papers.
2  One CCto SRL VIVEK JAIN Advocate [OPUC]

3. Two CD Copies
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HIGH COURT

ARRJ
DATED:30/12/2020

ORDER 2 05FeR A E|
ARB.APPL.No0.82 of 2020 % &)

ALLOWING THE ARBITRATION APPLICATION
WITHOUT COSTS

!



