HIGH COURT FOR THE STATE OF TELANGANA AT HYDERABAD
iSpecial Original Jurisdiction)

TUESDAY, THE TWENTY SECOND LAY OF DECEMBER
TWO THOUSAND AND TWEMNTY

PRESENT

THE HON'BLE THE CHIEF JUSTICE SRI RAGHVENDRA SINGH CHAUHAN
AND
THE HON'BLE SRI JUSTICE B.VIJAYSEN REDDY

WRIT PETITION NO. 18473 OF 2020

Eetween:

Kurva Sunitha, Wioo Marsimhulu, Aged about 20 years, Rlo. H No.2-1-20, 508 Colony.
Kalonr Thimmanadoddi (KT DODDD Village, Galle Mandal, Jogulamba Gadwals
District, T.2. - GO08129
PETITIONER
AND
1. The State of Telangana, Rep. by its Principal Sseretary, General Administraticn
iLaw & QOrdar) Deparlment, Secratanat, Hyderabad,
The Collector & District Magistrate Wanapar by District. Wanaparthy.
Fhe Superintendant of Police, Wanaparthy District, Wanaparthy.
..RESPONDENTS

L P

Pelition under Aricle 226 of the Constitution of India praying that in the
ciroumetances stated in the affidavit filed therewith, the High Court may be pleased
o issus an asprogriate writ or arder or direction more particularly one in the nature
ot WRIT OF HABEAS CORPUS declaring the action of 2™ Respondant in Detenlion
Proceadings MNo. CH810/2020, dated 19.09.2020 as ilegal. arbitrary and viclative of
Articles 14, 18, 21 and 22 of the Constitution of India and conseguently sel aside tha
same and direcl the Respondants to release the Petilioner's husband e {detenu)
Kurva Srinivasulu @ Pili Srinivasulu, Slo. Govindu, Age: 33 years, Occl Business,
Rio. K.T. Doddi Village & Mandal of Jogulamba Gadwal District from the detention.

1A NO: 1 OF 2020
Petition under Section 151 CPC praying that in the circumstances stated in

the affidavit filed in supporl of the petition, the High Court may be pleased (o direct
tre Respondents to release the Pefiioners husband (e [detenu) Kurva Srnivasulu
@& Pili Srinfvasuluy, Sio, Govindu, Age: 33 years, Oco: Business, Rio. K.T. Docdl
Village and Mandal of Jogulamba Gadwal District from the detention pending

disposal of the above writ petition.

Counsel for the Petitioner: SRI AJGAL RAVI BABU

Counsel for the Respondents: SRI T. SRIKANTH REDDY, GP FOR HOME

The Court made the following: ORDER
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QRDER: (Per Han'ole Sri Justice B, Vijaysen Reddy}

The detention arger passed agseinst the deteru namely Kurva
srinivasulu & Pilli Srinivasulu, 5/0. Govindu, dated 19.09.2020, by the
Collector and District Magistrate, Wanaparthy District, the respondent
Mo.d, i exercise of powers conferred under Section 3 {1} and (2) of
the Prevention of Black-Marketing znd Mantenznce of Supzlies of
Essential Commaditics Agt, 1980 [Act. No.7 of 1880) (for short
'the Act) and the confirfmation erder of the rosponcent Mol
25.11.2020 are challenged i t=is Writ of Habeas Corous 25 being

egal gnd arbitrary,

2. Tne cetention arder is passed on two ground casos viz.

11 CrMo26 of 2020, uwnder Sectior 420 IPC and Sectian 7 af the

Zszantial Commodities Act of Kothakata PS., &nd

2 T Mo a8 of 2020 under Section 425 TR Secticn 7 of Lhe Essentizl
Cemmodities Act and Sectior 17{c) of T.5. PDS (Control) Order, 2015

of Atmakyur PS,

i Heard Mr. Ajgal Ravi Babu, learned counsel for the petitioner
and Mr. T. Srikenth Reddy, the lsarmed Government Pleader for Home

for the respondents,

&, MM |earned counsel for the petitiorer submilted brat in
Lriha.26 of 2020, the deotenu was errested on 15.02.2020, nis
confessicna statarrant was recosded 2od later, =8 wes relezses afor
serving notice under Section 41-A Cr.P.C. In Cr.hed48 of 2020,
the detenu was arrested on 01.07.2020 ang he was granted bail oy
[he JFCHM, Atmakur, wide Crli.MP.Na 2B1 of 2020 on 03.07.2020,
eErned course further submitted thet the ceteru s fasely implicatoa
in the above two crimes and in any case Lhe offences relstng to
Esszential Commadities Act rfw, Section 427 IPC do not come under the

purview of public order. There is no sufficient material to trest the
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tdetane as Black Marketer, The opinion formed oy the detaining
actiharty that there is imminent passibility of the detenu committicg
similar cffences, whicn woulg be detrimentz’ to the mainterance of
supplies of commaodities essential o the community through public
distribution system, is wholly untenzble and vindictive anly to curtal
the life and liberty of the detenu. The detention order is viclative of

Article 21 of the Constitution af India.

L5 On the other hand, the learned Governmenl Fleader for Home
submitted that the detenu engaged himself in clendestine business of
purchasing PDS commedities pertaining be punlic dstribution system
hoarcing, diverting and selling the same without naving any velid
license wnder the Control Order .anc the EC Act ard causing
~terruption to the process of susply of cssertial commadities to the
heneficaries. Tre detsnu I8 a "biack marketoer” oodes Sectlon 301)
ard [2) of the Prevention of Bleck Marketing and Maintensnce o
Supzly of Essential Commadities Act, 1980. The detsining auzthority
having considered the entire material placed before I, including the
bail petitions and orders passed therein and naving satigfied tnat tre
detenu is abstructing in the process of supp'y of essential commodities
o tre ooor and needy people which s in contravention of Clause 17(e)
of TSPDS {Control) Order 2016 and Secticn 7 of the Act, rfw Sectian
420 IFC passed the detention ercer culy fallowing tne well established
procedure under the law and In strict campll2nce of provisions of the

BCE,

= Draventive detontion is ao extramne skep, which ceén be resarted
ta by an exccutive authodity as o last resort, Before passing of
detention arder the autheority has to keez in mind tnat liberty of an
individual, which is a precicus esnd cherishez fundamentel right

cuaranteed under Article 21 of the Constizution of Indiz, is belng



deprived. In the process of degriving a0 individual of such valuable
right to life and personal liberty, the authority has 1o satisfy itself thal
the aclivities of the detenu are of such nature which cannot he curbed
expept for passing the detention orcer, Persenal liberty of an individual
which s & preciaus and basic human right cannet 2e gllowed Lo be
trarmaled with at the whims and fancies of Lhe txecutive aulhartics,
The detzrbon orcer nesds to be passec for genuing and bona Nde
~2350Ns ane NoT an extraneous grounds, It showld scbsesve 1he
surpose and objest of the Act under which the sutraricy has drawn its
power, The deteation order may be passed under Saction 3 of the A
if the Government is satisfied that 2 gerson is Lo be detained
with & view to prevent him from acting In any menner prejudiciz to
the maintenznce of supplies of commodities essentizl o the
community. The main object for passing the detention order being
“mainzenance of supplics of commuodilies essential to the community”

it has to be ensured thal such ozject is achigved.

'n KISHORI MOHAN BERA v. STATE OF WEST BENGAL'

the Hor'ble Supreme Court held gt page B47, para 9 as undar:

"The Act corlors extracrdinany power on the executive o cetain
2 parzon wthout reccurse Lo the ordirary laws of ke land and
o brlal oy Cours. Gheiausly, such & power plates the parsona
iberty of such a ocrsan 0 extreme peril ggairst which be s
provided with a limiled right of challange anly,  “here can,
Lherefore, e ro dogkbt that sucn o law Fas o 02 sloclly
porstraed. Foualy alsa, the power conles o by s6cn & law nas
o he exercised with sxtrame care anc soruzalously within the

hounds laid down 0 such a lae.”

n YUMMAMN ONGBI LEMBI LEIMA v. STATE OF MANIPUR

AND OTHERS?, the Supreme Court held at para 27 25 under!
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“37. as has bean observed inovarious cases of smiar nalure by
Liis Cours, the peorsznal lioerly of an individual 15 the most
precious are prized rignt guaranieed under tha Ceestilubizn n
Part 1T thereof, The S:ate has been granled the power to LLrd
sach =gnts pndes orimirgl laws as aso under Lhe laws of
proventive celention, whicn, Lhercfore, ara required to be
srosciead  with cue cadtion as @lh 85 Jpon g proper
apprecation of the facts as fo wnaetnar such acls are (0 any way
arajucicial Lo the Interest and the sacurity ol Lhe State and ik=
citizens, ar seek to disturk public law and arder, warranting the

issuance of such an crder.”

Further, in STATE OF MAHARASHTRA w. BHAURAOQO

PUNIJABRAD GAWANDE?® it is neld at para 23 as under:

“2%. .. personel [berty is 2 precious right. 5o dio the Founding
Fathars belizve beczuse, while ther firsl object was to give
unta the pecple a Corstilubion whereby & Governmanl was
gorahlishes, ther second omect, eguelly important, Wwas m
arotect e peaple dgamst s Govarnmens Thab iz why, waile
corfarring extensive powers an tho Gayvernmen. ke the power
bn peclare #n  emergency, Lhe powar Lo suspend  tho
arforcernent of fundamental rignts or the power 1o issJdz
ardinarces, they assured to tha people 2 Bill of Rights oy Parl
T at the Corstitulion, protacting against executive and
legizlative despatigm Lhose hurman rights which they regarded

as Hundamerntal’.”
¥ It is sectled law that preventive detention cannol be resoried o
2s a substanlive and as an easy way oub law. The High Court iaf
Tudicature for the State of Telangans end the State of Andhra Pradosh

in C. NEELA v. STATE OF TELANGANA" held as undear:

" The State cannot find an easy way aut by choosing 1o invoke
tha dracofian provisions of preventive cetenticn laws against
svery criminal as a substitute for his prosecdalion, hs discussed
cuara, Hhe Supreme Courl nas drawn a <leas disbnction
qetweep  disturbence  to public crder onooone side ana

disturberce to law and arder an tne other and neio that ony In
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-qa formar case the State s permittéd to inyoke the powess

Lridar the preventive detenlion @ws"
8. when ardinary law is cecavle of dealing with alleged prejudicial
artivities of the dete~u tme provisions of the preventive detention aw

cannos be inveked, The executive authority has to keeg in ming oefore

L

atpnrion order s pessed (hat argingy law will not act as delerrent on
the achivitiss of the detzrnu. In the instant czse, the ofences reiatc to
orovisions of the Essential Cammeodities ang Control Orders made
thereunder. Uniess it ig held that the activities of the detenu have
imoact on tRe public urder or zre of such nature, which have the
sotertial of adversely affecling the oublic order, detention order
cannot be passed in a routing manner. There is no discussion In tne
impugned detention order as to how the activities of the detenu would
affect the public order and =slso as to the compeling ressons for
invoking the previsions of the Act when erdinary law is suficient.
The Suprems Court in MUNGALA YADAMMA v. STATE OF ANDHRA
PRADESH®, Felz as under:

"Me coubt, Lhe offences alleged to have been committed by Tha
appeliant are such 35 fo allract punishmerl unoer the &rdnrm
Pradess Probigition Act, oul thek o oer wvew has o be done
under the said laws and taking récourse o proventivae cetenticn
laws would a9t b8 warranted, freventive detention irvolvas
detaining of a person without triai in order o prevenl nimdEer
fram cornrmitting cetain types of clifences. 2ut sach deterticn
cannul be made a substitete for the ardinary law and aksolve
i inwestigating authorties of their pormel functons ol
investigatng crimes which the detenue may have commilieo,
Afrer all, preventive detantion In most cases 5 for a year Gnly
=nd eannct be usad as an instrument o ksep g pErson 0
parpelual custody without triat.”

2. Anart fromi that, there is #ls¢ ne proper conclusion arrived at by

the detaining authority as to now public order is affected. Trere 5 a
2 P
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dffererce between law and order ang puslie ordes, TL is held by the
Zupreme Coot in ARUN GHOSH v, STATE OF WEST BENGAL" as
Lnder:

Tt mears therefore that the guestion whatar @ man bas anly
comianttad 3 preach of lgw 2rc ordes ar has acted 10 @ marner
lely 1o cavse a disturbance of the pulhc order s 8 question of
degree and fhe extent of Tae reacy of the 3ot upor the socicby,
The French osticgush law and ordes ard puolic osdar by
desigrating the &ther gs ordser publique. The latter sxoression
bas bran recognized as meaning =amelhing more Lhan sroindry

maintenance of law and ordar-,

In 5.K. KEDAR v. STATE OF WEST BENGAL’, the Suprome

Cout held 55 ungear;

The relavant criteria to distinguish in the abstrect bebweesr acks
prejudicial 10 maintenance of &w and ordes and those whichk
are prejudicial to maintanance of public order are faic down in 8
number of rulings of this Court (see Pushkar Mukherjee and
others v, The State of West Bengal [(1989) 1 50C
L0, Sudhiy Kumar Saha V. Commisssioner OF Polico,

Tha State aof West Bangal [(2272] 1 SCC 498 The guestior

Calfoutda [[19:0) 1 200 143] and Nagendra Nath Mondal v.

wheller a person has anly commities a breach cf law end orocr
ar as afted ir 2 mannas ikaly toocaasse o disturbanoe ol the
public arder 1= ooe af degree and the exlenl 2 the reach of the
act Jppor the saciety. Anoact by ilzal is nol delcrminative of s
cwn gravity, Inits qualiby iL may not differ from anatner bus n
izs oatentialioy it may be wery cilfarant, Similar acts n different
cantexis &ffect giffarently law and arder an Lhe ang nand arc
public ardar oa the ather. It i aleays a gaezlion of gegeas of
the Aarm a2nd its effect upon the cammuareity, Public arder s ctha
gvan Fempo of bee ik af (e community taking the country as 2
whoe or 2ven a speclfied lozality. Tt is the degree  of
disturbanca and its effect upon the life of the commumity in a
[acality which determrires whether the disturbarce amoenis

anly to a braach of the law and arder.,
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10 in the fight of the above observations, the detentian proler dated
15.09.2020 is lizble to be set asice end this writ petition is lighle to be

allowed.

1l The writ petition s alowed. . The ‘mpugned cekention oroar
dales 15.09.2020 of the 2™ respondent end the corfirmation ordes
dated 25.11.2020 of the 1* respondent are hercoy sel aside,
Tre respondents are directed to set the detenu, namey  Korva
Srinivasuly, @ Pilll Srinivasuu, 5fo. Gowvingw, at liberty forthwitn,
in case he is no longer detained in the criminal cases, which have been

egistered so far against him.

&5 a sequel, the miscellanecus petitiorts, zencing If any.
shall stang closed, There shall oe =0 crogr as [0 C0sts,

SDI-K VENKAIAH
ASSISTANT REGISTRAR
b

TRUE COPY/ fov
SECTION OFFICER

The Principal Secretary, Genorsl somimetration (Law & Order) Dapartment,
Srate of Telangana. Secretariat, Hyderabad.

The Callector & Dislrict Magistrates VWanaparthy Districl, WWana partby.

The Superintendent of Folice, Wanaparthy District, Wanawamny.

One CC to SriAjgal Ravi Babu, Advocals [OPLIC] —

Two CCs 10 Sn T, Srinivas Reddy, Goverament Pleader far Bome, High Courl for
tho State of Telangana at Hyderasad. (OUT?

Two CD Copies.
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HIGH COURT

DATED:22/12/2020

ORDER

WP.No0.18473 of 2020

ALLOWING THE WRIT PETITION
WITHOUT COSTS




