HIGH COURT FOR THE STATE OF TELANGANA
{Special Original Jurisdiction)

TUESDAY, THE TWENTY SECOND DAY OF DECEMBER
TWO THOUSAND AND TWENTY

PRESENT
THE HON'BLE THE CHIEF JUSTICE RAGHVENDRA SINGH CHAUHAN
AND
THE HONW'ELE SRI JUSTICE B. VIJAYSEN REDDY

WRIT PETITION NO: 15832 OF 2020

Betwaen:

varthyavalh Sevya, Sfc. Shakru, Aged 27 years. Occ. Agriculiure, Rfo. H Mo 3-7
Bairkhangally Thanda, Keshampet Mangal, Ranga Reddy District,

..PETITIONER

AND

1. State of Telangana, Rep. by its Principal Secretary, Department of Home,
Secratariat Bulldings, Saifabad, Hyderabad

9 The Commissioner of Paolice, Rachakonda Commissionerate, Meredmat,
Hyderabad.

[

Tha Station House Officer, Abdullapurmel Police Staticn, Cyberabad,
Ranga Feddy District.

4. The Station House Officer, Vanasthalipuram Police Station, Cyberabad,
Ranga Reddy District.

..RESPONDENTS

Patiticn under Aficle 226 of the Constilution of India praying that in the
circumstances staled in the affidavit filed tharewith, the High Court may be pleased (o
issue a Wril or order or direction more particularly one in the nature of Writ of Habeas
Corpus directing the respondents to produce the detenue i.e. Varhyavath Bhaskar e,
Bhaskar S/o, Shakru, Aged 22 years, Ccc. Business, Rio. Plot Mo 28, Gajji Swamy
Colony, Hayatnnagar Mandal, Ranga Reddy District, MNio H.No.3-7, Bairkhanpally
Thanda and GP, Tettekunta Thanda, Keshampet Mandal, Ranga Reddy Distrist
hefare this Hon'ble Court and set him at liberty by sefting asde the impugned
Detention Order No.28/PD CellCCRB/RCKDIZ020, dated 10-07-2020 passed by the
ind respondent, being llegal, arbitrary and violative of Articies 21 of the Constitution
of Indiz zpar from haing violative of principles of natural Justice

Counsel for the Petitioner: SRI PAPAIAH PEDDAKULA
Counsel for the Respondents: SRI T, SRIKANTH REDDY, GP FOR HOME

The Court made the following: ORDER



I-a

QRDER: #er Har e Sri Justice B, Wijaysen Reddy
| }

The detention order of WVartowawvath Bhasker @ Bhaskar,
S/o. Shakru, dated 10.07.2020, passed by the Cormmissianer of Police,
Rachakonda Commissionerate under Sub-Section (2) of Section 2 of
the Telangana Preventlon of Dangerous Activities of Bootleggers,
Dacoits, Drug Offenders, Goondas, Immaoral Trafic Offenders, Land
Grabbers, Spurious Seed Offenders, Insecticide Offenders, Fertiizer
Offenders, Food Adulteration Offenders, Fake Document Offenders,
cheduled Commeodities Offengers, Forest Offenders, Gaming
Offenders, Sexual Offenders, Explosive Substances Offenders, Arms
Cffenders, Cyber Crime Offenders and White Collar or Financial
Offenders Act, 1986 [Amendment Act Mo 13 of 2018) (for short
‘the &zt is challenged In this writ of Habeas Corpus as oeing llegal,

arzitrary, uncaonstitutenal,

2 Hearc M™-. Papaiah Peddakula, the learmed counsel for the
setitipmer and Mr. T. Srikanth Reddy, the learnec Government Pleader

far Home for the responcents.

3. The learned counsel for the petitioner submits that the detention
prder s passed in @ mechanical manner without application af mind on
vague, irrelevant, extraneous end non-existent grounds. The detaning
authority was aware that the detenu was already in jail and the bail
setitions were dismissed. There is no material to show that the oetenu
had previous crime history and subjective satisfaction of the authority
on the premise of previous history is without spplication of mind
There is no FSL report filed in Cr.Ne.227 of 2020 of 2.5,
Vanestmalipuram and satisfaction of the detzsining authority without

sych material is base ess.




4, Fer conbra, the learmmed Government Pleader for Hame susmisted
that detenu answers the description of 'Drug Offender’ as he indulged
in harcotic Drugs (Ganja) peddiing, along with his associates, in an
arganized manner and thereby acting prejudicial to the maintenance of
public orger. The activities of the deteny would endanger the lives af
the youth and innocent people causing irreparable demage to their
cody organs including the central nervous systerr, therchy crigpling
Ihe mental anc physice! nealtn of the pecple adaicted to crugs.
Tne detairing authority arrived at the subjective sstisfaction thal the
iaunching of prosecution against the detenu would not have desired
effect in preventing the detenu from acting in any manner prejedicial
o the meintenance of public order and public health, Thus, the
detention order is passed in the interest and safety of community at

large,

5. in the impugned detention order, two criminal cases are
referred o as the grounds for passing the detention order wiz.
Lr.Mo. 227 of 2020 registered under Section 20{ii){c) of the Narcotic
Drugs emd Psychotropic Substances Act, 1985 [for short ‘the NDPS
Acl’) of Vanasthalipuram Pofice Statlon and Cr.Mo.73 of 2020 under

Sectan 2000)(h) of the NDPS Act of Abdullapurmet Police Statlan.

i [n the first came, the Inspector of Police, Vanasthalipuram PS,
registered the seid crime on D3.03.2020 on receiving cradible
infarmaticn eoour illegal possession and tratsportation af Ganja, which
15 @ narcotic substance, The Inspector of Poiice informead the Tahsiidar,
Heyeinagar Mandal! to depute two -;Fficia.s M act as moedators,
Accordingly, the Tahsildar, Hayatnagar Mandal, directed two VROs o
act 2z meciators, who accompanied the palice and proceeded towards
sulabh Complex, Panama godawns, Vanasthalipurarm and apprehended

ane person, identified by the Informant, waiting with z aunny bag.

g



The solice ses-ched the gunny bag and found 10 packets wrapped with
plastic cover containing Cannabis emanating distinct odour known 25
Ganja. On being questioned, the person cisclesed his ident iy as
Kethavath Prakash and confessed that he along with his associates vie.
Ramavath Pandu and Varthyavath Bhaskar (detenu) were transporting
Ganja to Maharashtra in order to sell it te one Karan Parkale for make
of easy buck. By complying with the precedure under Section 30 of the
MOPS Act, the detenu was given notice to search Dim befare any
Magistrate or Gazetted Officer and thereafter, & requisition was sent to
the Detective Inspector of Police, Hayatnagar PS. On his arrival 1o the
spat, the packers were openad and gose oy leafy substance i.e. ganja
was found in all 10 peckets totaling 100 KGs. The police #50 seized
one cell phone used for communication purpsse In he commissian of
affence and Rs.40 000/ cash in net under the cover of panchanama.
The samoles seized were sent to FSL for chemical analysis and report.

The case s under investigation for collecting further evidence,

" Irn the secand crime, the Police, Abdullapurmet, on receiving
credisle Information about llegal transportation of Ganja on MNH-63,
conducted vehicle search, after securing mediaters and foung on
Mahindra XUW 500 vehicle moving under suspicious circumstances.
When the wehicle was stepped and searched, the pollce found Lwo
gunny bags, each gunny bag contaming 10 5ig Gania packets and on
guestiching the rmates of the vehicle about the material found,
ey replied that two gunny Dags containing 20 Ganja packets each
packst weighing 10 KGs, were purchasec ot Visakhapatnam and
transporting them illegally to Maharashtra Lo sel &. 28 higher price.
After serving notice under Section 50 of the WOPS Act, in Lne presencs
of ganchas, the police gpened the gunny I:IEI'E]_E..-EHEI Found 10 packets in

each bag and each packet containing L0 KOs Ganmja, totaling o 200
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KGs, Tre police recorced the confession and seized the Ganja.
They confessed that on 27.02.2020, they purchased 100 KGs of Ganla
and kep: the same In the house of Eethayvath Prakash Ffor later
disposal. On 02.03,2020, the tric proceseded to Visakhapatnam and
purchased 200 KGs of Ganja and on 031.03.2020, they dropped the

detenu to bring 100 KGs ganja, which was kept in his house.

g. As sgeens from the record, the detenu moved four ball
applications In Cr.No.227of 2020, police fiied counter and [he
concerned dismissed all the four bail applications. The detenu move
three ball agplications in Cr.Ne.73 of 2020 and the concerned Court
dismissed all the oail applications. Further, the detenu moved bail
applications before the High Court in both the crimes and the same are

pending.

B There cannot be any doubt that the affences nvolving the NOPS
act affect oublic at large: The mental and physical health of peopie,
more particularly, youngsters, students etc. will be at stake, If the
=ctivities relating te drug-trafficking are not contrelled with iron hand.
The consumption of narcotic and psychotropic substances affects the
nesvaus system and causes immense damage to the health of the
spaple who are addicted to such substances. The detenu was found o
be = possession of commercial quantity of Ganja. A large guantity of
Garja seired Is, obviously, meant for distribution and sale to gullible
apapia, maore particularly, wyoungsters. In 2020, the detenu was
nvalvcd in two ceses in cuick succession relating to offences under the
MOPS Act. Thus, the detenu is a habitual offender and nvolved in
organized crimes. The activities af the detenu have the possiility of
causing adversa impact on the health, therehy, cndangering the public

sefety, which would thereby affect puclic orcer.

i
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0. It is not the gravity of the offence But it e the guality of such
offence, which would determine whether it will have an impact an the
public arder, The reach of the prejudicial activities on the public waule
decide whether activities would mersly relate o maintenance of law
anc order or public order. Here, in the inszant cdse, Lhe activities of
the ceternu would have impact on the general public, their safery and,
physical and mental health, T=us. there is an element of pubic orde:
involved as gefined under Section 2(2) of the Act sinca according the
detaining autharity the detenu falls within the description of "Drug-
sffender”. The Hon'ble Suprerre Court in HARPREET KAUR (MRS)
HARVINDER SINGH BEDI Vs. STATE OF MAHARASHTRA AND
ANOTHER® held as under:

18, From the faw lald by this Lourt, as noticed abowve, it follows
that it is the dagree and extent of the each of the onjectiorable
aclivily upon the sccisty which is vital for considaring the
question whether 3 man has committed only a treach af “law
and order’ or has acted in a manner likely to causa disturbance
to ' public order’, It is the potentiality of the act to disturh the
avan tampa of life of the “ommunity which makes it orejudicial
o the maintenznce of “public order’. Whaneovar an ordar af
gelention & questicned, the cours gpplv these basts o find zut
whether the objectionable activites ugon which the order of
Cetention is grounded fall under the classification of being
Prejudicial o 'pubiz ordar” gr beleng to the categary of baing
Arejudicial enly to “law and arder', An order of daetentlon under
the Act would a2 valid if the activities of 3 detenu affect " public
order’ bul wauld not be so where the same affect only the
maiatanance of law and ardar, Facls of each Case fave,
therefors, Lo be carefully scrutinised Lo tast the validity of 2n

oidar of detenton,

6. The Maharasntra Prevention of Cargerous Actvibios of
Slumlards, Boollegosrs and Jrug-Offenders Act, 1981 was
enacled 1o prowvide for preventive detention of slumlards,
oootieggers a2nd drug-offenders for preventing their dangerous

activities prejudicial to the maintenancs af “public order’.

CI1992) 2 SCC 177



27 section Zig) defines the meanng of e BXpression
“acting im any manner orejudiciab Lo the maintenanca af mublic
oroer” and reads as folows:

Z{a% ‘acting In any mannar prejudiciat ta the mainlanance of
public order’ Means__

(i} in the case of a sumlard, when he is engaged, or is
making preparations far engaging, In any of his activilies as a2
sjumiord, which affect adwersely, or are likely Lo affect
adversely, the mainienance of public oroer;

(i} in the case of a bootlegger, wher he is engaged, or is
making preparations for engaging, in any of his activitics as a
bogtlegger, which affect acversely, or arg likely Lo affect
adversely, the malntenance of public onder;

fiiit in the case of drug-offender, when he is engaged aris
making preparaltions for pgngaging, Inoany af his aclivilies as
drug-offendar, which affect adversely, or are likely to affecl
advarzely, the maintenance af pudiic ardar;

Explanation: For the purpase of this clause (@), public oroer
chall ac desemed to have besn affecied aoversaly, ar shall be
deamed Ikely to be affected adversoly, Inter alia, IF any of the
activities of ary of the persons referred Looon Lhls clause,
directly of Indireclly, is causing ar <4 culated o ocausc . any
karm, canger o alarm of 2 feeling of imsecurity, among the
QEnera public or any ceclion theregl 97 a grawve ar widespraad

danger to |ife or public health;"

28, Tna expienaticn to Secticr 2{a] (supra} brings inte effact a
iegal fiction as to the adverse affect on “public order. IL
provides that if any of the achivities of a person refesred to in
clauge [ {i}-{iii) ] of Sectign 2ia) directly ar indirectly causes oOF
5 calculated to cause any harm, danger of alarm or a feeling of
insecurity among the general public or any Sectian theraal or 2
grave or @ wide- spread danger ko life or public health, then
aublic créer shall be deemed to have been adversely affected.
Thus, it is the fall cut of the activity of the "bootlagger” which
cetermines whether public croer' has been affacted within the
meaning of this deesming provision or nel This legisiatise intent
has ta be kept mwievs whife dealing: with detentions under the

Ack

11, The susjective satisfaction arrived at by the deraining authority
rapmot be said to be without any wgal basis. The detaining authority

havirg considered two Crimes committed by the detenu N QUL
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succession reacnhed the conclusion that the activities of the detenu
would affect public at large and maintenance of public order,
The detaining authority was also of the oapinion that the bail
apolications moved by the detenu were dismissed and the detenu may
move bail applcation and there is possibility of being granted bail In
regular course since some more tme wouold be reguired Tor filing
charge sheet. Such subjective satisfaction cannot be said to be without
any application of mind, It |s settled law that this Court does nat sit as
an appellate Court to review the subjective satistaction of the
detalning authority wunless it is made out that the subjective
satisfaction is not based on cogent material, proper apolicetion of

mind, violation of Constitutional rights atc.

12.  The Hon'ble Supreme Court while dealing exhaustively on the
concept of subjective satisfaction in KHUDIRAM DAS v. THE STATE
OF WEST BENGAL AND OTHERS® observed at para 8 as under:

“#. Mow it is clear on a plain reading of the language of sub-
seclions (1) and (3% of section 3 that the exercise of the gawer
of detentian 15 made depencent an the subjective satisfaction of
the detaining authority that with a view o preventing a person
from acting in a prejudicel manmer; a: sat out 0 sub-clausas
L ey ard T of clawse fa) of sun-section (17, 0t is recessary
o detain such gerscn. The words used in sub-sectians (1] and
127 ofgection 3 are "iIf satishied” and they clearly impart
subjectwve satlsfaciion on the part of the detzining adthority
aefare argrder of -.'I-::'.l_‘n'.lil.;r‘ car ke macde. And £ s 50 orovidad
for.a vald rezson which becomes apparent i1 we: consider e
natura af the power of detantion and the conditions on which it
tan be exarcised. The power of detentlon is clearly a prevontive
maasure. It does not partaxke In a2ny manner of Lhe pature o
punishment, Tt s taken by way of precaotion e provent
mischief o the community. Since every preventive measurs is
Based an the principle that & persan should Be prevented from
daoing something which, if left free and unfettered, i€ iz

regsanably probable he would do, IE must necessanily procaed

LTS S R =
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in all casas, Lo some extenl, &n suspicion or anticipation as
distinct frorm groaf. Patarjall Sastri, C.0., pointed out in Skate of
Macras v. W. &. Rowll) that preventive doienton 15 "argealy
preceulionary and based on suspicion” and te  Lhesza
abservatians may be adoed tne following words uttared by ths
learned  Chief Justice i that gase with refargnce to fhe
abzervations of Lord Finlay in Rex v, Halliday, (23 namely, that
‘the cout was the least aparagriate Lribunal Lo irvastigata nto
circumstances of susplcion on which such anlicipatory action
must be largely based". This being the nature of the
proceading, it is impeossibla to concaive haw 16 can possibly be
regarded as capable of objactive assessment. The matters
which have to be considerad by the detaining autharity are
whethar the person concerned, having regard to his past
conducl judged in the light of the surrounding circumstances
and other relevant material, would ha, likely to a<t In &
prejudicial manner as contemplated in any of sub-clauses (i),
dil and {iif) ol clawse (1) of seb-section {1) of zection 3, and ik
a0, sehelner L 95 necessary bo detain Aim with 3 view Lo
grevefting  him from =g acting. These are ot maticrs
suscoeptiohs of objectve daterminaton arc they could rob be
irteroed too be judged By objective standards. They are
essertially  matkers  which hawve Lo s administratively
determined fzr the purgase of taking administrative action.
Their determiration i5, therefare, deliborately and agvisedly left
Ey the legislature to the subjective satisfaclion ol che detaining
authority which by reason of Iits special pazition, experience and
expartse would, be best Atted o decida them. Tt must in the
circdmstanoes be held that the subjective satisfaciion of the
detziming authority ag regards these matters constifutes the
Faundatian for Lhe exercise of the power of detentizn and 1)
& LR, 1952 5.2, 597, (23[1917] A.C. 260 the Court cannot ha
inwited to consider the propriety or sufficiency af the grounds
o owhich the satisfaction of the detaining authority is basad,
The Court canncl, on a review of the grounds, substitute its
own opinion for that of the authorily, far what is made
concitian precedent 10 the exercise of the power of delention s
not an chjective determination of the necessity of detention for
a specified purpose but the subjective cpinlen of Lhe delaining
autharity, and if a subjective apinion s formed by the detaining
autharity 2s regards the necessity of delenticn for a specifiad
purpese, the condificr of exercise of the power of detantion
would be [uifitled. Thiz would clearly show that the power of



13.

in custody and formed an opinion that activities of the detenu are
prejudicial to the maintenance of public order and in order to prevent
the detenu from indulging in such activities, the detention order is

necessitated. Tn UNION OF INDIA Vs. PAUL MANICKAM AND

1)

duetantion is not 2 guasi-judicial power, 1T was, howaver, sl
lo be contended er bekalf of the pelitiones, relving on Lhe
onservalion of this Couft in Bhat Math Mata «, The S:ate of
West Bengal (1) that the exerzise ofthe power of detenton
“implies @ quasi-judicial @pproach”, that the pawar Tusthe
regarded 2s a quasi-judicial pewer, But we do nol think it woulc
ke right to read t7is wbservation in the manner contendsd an
behalf of the petitioner. This observaticn was niot meant ko
convey Lhat the power of detention is & gquasi- judicial power
The anly thing which it intended b emphasise was that the
detaining authority must exercise due care and cautian and act

fairly and justly in exercising the power of detention.”

Further the detaining authority was aware that the detenu was

ANOTHER® held as under:

L4, So fer as this quastion relating to procedure to he adeptea
in case the detenu is already in custody is concerrmed, Lhe
matter has been deall with in severzl cases. Where detention
arders-gre passed in reiation to persors wha are already in Jail
dancer same olher laws, the detaming autharnities snould apply
WIRIC NG ard shaw their awareness in this regard in tha
grouncs ol detention, the charces af relzase of such persans an
kall. The necessily of keeping such persons in detention under
the arevenbive delentian laws has o be clsarly indicates
Suosisting custady of the detanu ay itself does not invalidate an
ordar of his preventive detention, and decision in this regard
must depend on Lhe facts of the particular case, Pravantive
cetantion baing necessary to orevent the detenu from acting 0
any mannes prajudicial ta the securlty of the State or to the
maintenance of public order or econcmic  stability, etc.
ardinarily, It is nol neaded when detenu Is already in custody.
The detaining autharity must show its awareness ta the fact of
subsisting cuslady of tha detenu and take that facter inlo
gccount while making the arder. IF the detaining authoriby is
reaszchabiy satishiod on cogant materials that there is Hkelifood

T e "
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af s release and in view of his antecedent activities which are
promimate ‘m oaant of time, he must e detalned in order to
aravent R frem induwging osuch o prejudicial  actwities  thig
aeterticrorder cap be validly made. Where the detenLion order
If respect of a4 parson already in custody does not ind:cate that
the detenu was likely to be released an bail, the arder would be
viiabed, [Zee M. Mesra Hanf v, Govi. of Tamil Nadu:
Charmerdra Suganchand v. Lnien of India; ). The paint was
gane. [fte detall in Kamargnnissa v, Union oaf ngia . Tee
princigies ware set out as follows. Even in the case of @ parsan

In custody, a detantion order can ba validly passod [1) I the

aulherity passing the order s aware of the lact that he i

actualiy in custody; (2) if ha has reason to believe on the basis

of relable material placed betcre him; fal that therg is a real

possibdlity of his release on bail, and (b) that an being reieased,

he wiould in all probability Indulge in prejudicial activitiaz, and

(3] it it is falt essential to detain him to prevent him From so

daing. IF an arder i5 passed after recording satisfackion in that

regard, the ordar wauld be valld, In tha case at hand the ardar

of cetertion and grounds of delention show awarcress of

custody and/ar possibility of release an bail,
14 There is no force in the contention of the learned counsel of the
PeCitiones in submitting that the detentior order was passed without
epplication of mind since the detaining astharity referred to past
Ristory of the deteny which does not exist, The entire order Ras to he
read to understand the mnd of the detaining authority and not a stray
word or sentence, out of centextl. The authority anly referred to twao
crirmes which formed the basis ard there is no reference ta past orire
far passing the detention order, so therefore, there would not be
gquestion  of  detaining referring to  past  crime  history.
Further submission of the learned counsel far the detenu that the FSL
repart i Cr.Neod27 of 2020 of P.5. Vanasthalipuram, is pending, Is of
1o significance for the reason the subjective was arrived at by the
detaining authority on account of involverment of the detenu In two

MDPS affences (Ganja) treating the detenu as drug offender as defined

ungdear Section 2(F) of the Acl,
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L3, As zointed above, the activities of the detenu are prajadicial to
the maintenance of public order anc so also the subjective satisfaction
was arrived at based on relevant material. Since che detenu was
Invaived in two crimes under the NDPS Act involving possession and
transportation etc,, of commercial quantity of Gaenja, this Court finds
therz are no merits in the writ petition and the same is liable o be

dismissead,

As a sequel, the miscellaneous petitions, pending if any,

shall stand closed. There shall be ro order as to costs,

SD-K.VEMEAIAH

ASSISTANT HEGE?_IRAR

OPYI/! f o~

"TRUE € SECTION OFFICER

. One CC to Sri. Papaiah Peddakula, Advocate [OPUC]

2. Twe CCs 1o GP far Home, High Court for the State of Telangana, [OUT]
3, Two C.0D. Copies
Fri

NN .



HIGH COURT

DATED:22M12/2020

ORDER

WP.No. 15832 of 2020

Dismissing the WP.
withowt costs.
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