IN THE HIGH COURT FOR THE STATE OF TELANGANA
AT HYDERABAD

TUESDAY, THE TWENTY SECOND DAY OF DECEMBER
TWO THOUSAND AND TWENTY

PRESENT
THE HONOURABLE SRI JUSTICE K.LAKSHMAN

CRIMINAL PETITION NO: 3966, 3982 AND 4272 OF 2020

CRIMINAL PETITION NO: 3966 OF 2020

Betwean:

1. Ishoo Marang, Sfo. V.5, Narang, aged sbout 50 years, Managing Director, M's.
Kyord Oramin Limited, Hyderabad, R'c. Flat No. A-204, My Home Abhra,
Madhapur. Hyderabad, 4th Floor. 500081 and also registered office at Flat Mo
101, GRC Residancy, Khanamel, Madhapur, Hyderabad, 500081,

2. Chandulal Patel, S/c. Harjivan Patel, aged about 53 years, Mon-Executive
Director, M's. Kyori Oremin Limited, Hyderabad, registered office at Flat No 101,
GRC Residency. Khanamet, Madhapur, Hyderabad. 500081.

3. Rudra Rgju Srinivas Shah, Sfo. RV, Raju, aged about 51 years, Non-Executive
Director, Mis. Byori Qremin Limited, registered office at Flat Mo 101, GRC
Residency, Khanamet, Madhapur, Hyderabad, 500081,

4. Mis. Kyon Cremin Limited, Hyderabad, represented by its Managing Director,
Ishoo Marang, S/o. V.5, Narang, registered office at Flat No 101, GRC
Residency. Khanamet, Madhapur, Hyderabad, 500081,

...PoetitionerlAccused No.1 to 4
AMD

1. The State of Telangana. represented by its Inspector of Police, CEIBS and FC.
Bangalore (through the Special Public Preseculor for CBI and ACB Cases, High
Courl for the State of Telangana, at Hyderabad),

2. Central Bank of India, represented by its Assistant General Manager, Corporale
Finance Branch, Bank Strest, Kot Hyderabad - 500 085,

..Respondents/Complainants
Peatition uncer Section 482 of Cr.P.C praying that in the circumstances stated
in the Memorandum of Grounds of Criminal Petition, the High Court may be pleassd

to quash the compliant and investigation in FIR Mo, RC-11(E) of 2018 of CBI, BS

and FC, Bangalore in =0 far as the petitioners are concerned.

LA. NO: 2 OF 2020

FPetition under Section 482 of Cr.P.C praying that In the circumstances stated
in the Memorandum of Grounds of Criminal Petition, the High Court may be pleased
to grant stay of all further proceedings including arrest and direction for production
of documents which are in the custody of the petitioners in connection
with/concerning FIR Neo. RC-11(E) of 2018 of CBI, BS and FC, Bangalora, on the
compliant of the 2nd respondent, pending disposal of the quash pstition.



LLA. NO: 3 OF 2020

Betwean:

AND

n

The State of Telangana, represented by its Inspector of Police, CBI'BS and FC,
Bangalore (thraugh the Special Public Prosecutar for CBI and ACEB Casas, High
Court for the State of Telangana, at Hyderabad).

..Petitioner/Complainant/Respondent No.2

. Ishoo Narang, Sfo. V.5, Narang, aged about 50 years, Managing Director, M/'s.

Kyori Cremin Limited, Hyderabad, Rfo. Flat MNo. A-204, My Home Abhra,
Madhapur, Hyderasbad, 4th Floor. 500081 and also registered office at Flat No
101, GRIC Residency, Khanameat, Madhapur, Hyderabad, 500081,

Chandulal Patel, Sfo. Harivan Patel, aged about 53 years, Non-Executive
Director, M's. Kyori Oremin Limited, Hyderabad, registered office at Flat Mo 1071,
GRC Residency, Khanamet, Madhapur, Hyderabad. 500081,

Rudra Raju Srinivas Shah, Sio. RV, Raju, aged about 51 years, Non-Executive
Director, Mfs. Kyori Oremin Limited, registered office al Flat Ne 101, GRC
Residency, Khanamet, Madhapur, Hyderabad, 500051

Mfs, Kyori Qremin Limited, Hyderabad, represented by its Managing Director,

Ishoo Marang, Sfa. VW.5. Narang, registerad office at Flat Mo 101. GRC

Residency, Khanamet, Madhapur, Hyderabad. 500081.
...Petitioners/Accused/Respondents

Central Bank of India. represented by ite Azsistant General Manager, Corporate
Finance Branch, Bank Street, Koti, Hyderabad - 500 095

Respondent-1/Eespondent

Pelition under Section 482 of Cr.P.C praying that in the circumstances statad

in the Memorandum of Grounds of Criminal Petition, the High Court may be pleasead
to vacate the stay granted on 15/09/2020 in CRLP. Mo, 3868 of 2020, in the interest

aof Justice.

CRIMINAL PETITION NG: 3982 OF 2020

Between:

1.

AND

Ishoo Marang, S/0. V.5, Marang, aged about 50 years, Managing Director, M/s.
Kyari Oramin Limited, Hyderabad, Rfo. Flat No. A-204. My Home Abhra,
Madhapur, Hyderabad, 500081 and zlso registered office at Flal No 101, GRC
Residency, Khanamet, Madhapur, Hyderabad. 500081

Chandulal Patel, S'o. Hanivan Patel, aged about 33 vears, Non-Executive
Director, Mis. Kyori Oremin Limited, Hyderabad, registered office at Flat No 101,
GRC Residency, Khanamet, Madhapur, Hyderabad. 5000817,

Rudra Raju Srinivas Shah, S/o. RV, Raju, aged about 81 years, Non-Executive
Director, M/s, Kyori Oremin Limited, Hyderabad, registerad office at Flat No 101
GRC Residency. Khanamel, Madhapur, Hyderabad. 500081.

. Mis. Kyori Oremin Limited, Hyderabad, represented by its Managing Director,

Ishoo Marang, Sio. V.5 Marang, registered office at Flat No 101, GRC
Residency, Khanamet. Madhapur, Hyderabad. 500081,

LPetitioner/Accused Mo.1to 4

. The State of Telangana, represented by ils Inspector of Police, CELACE,

Hyderabad (through the Special Public Prosecutor for CBI and ACE Cases, High
Court for the State of Telangana at Hyderahad].
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2. Bank of Maharashtra, represented by its Deputy General Manager and Zonal
Manager, Stressed Asset Management Branch, H Mo .4-3-448 to 460and 465 to
468, First Floor, Vinoothna Pittle’'s Majesty, Gopal Bagh, Near Bank Strest, Koti,
Hydarzbad.

..Respondents/Complainants

Petition under Section 482 of Cr.P.C praying that in the circumstances stated
in tha Memorandum of Grounds of Criminal Petition, the High Court may be pleased
to guash the complaint and investigation in FIR No. RC0352040002, CEIJACB,

Hyderabad in so far as the petitioners are concerned.

LA. NO: 3 OF 2020

Petition under Section 482 of Cr.P.C praying that in the circumstances stated
in the Memerandum of Grounds of Criminal Petition, the High Court may be pleased
o direct the respondents to forthwith return the registered sale deeds/security
documents of the petitioners in respect of which secunty interest was craated by the
petitioners while securing credit facilities from the Znd respondant bank since the
loan sccount is ready liquidated and no due cerificate was issued by the 2nd

respondent bank! pending disposal of the quash patitian,

LA. NO: 2 OF 2020

Patition under Section 482 of Cr.P.C praying that in the circumstances slated
in the Memaorandum of Grounds of Criminal Petition, the High Court may be pleased
to grant stay of all further proceedings including arrest and direction for production of
documents  which are in the custody of the respondents in connection
with/concerning FIR No. RCO352020A0002, CBIYACE, Hyderabad, on the compliant

of the 2nd respondent, pending disposal of the quash petition.

CRIMINAL PETITION NO: 4272 OF 2020

Betwean:

1. Ishoo Marang, Sfo. V.S, Narang, aged about 50 years, Managing Director, M/s.
Kyori Oremin Limited., Hyderabad, Rfo. Flat No.101, Plot No &€, GRC
Residency, Khanamel, Madhapur, Hyderabad - 500 081,

2. Chandulal Patel, S/o. Harivan Fatei. aged about 53 years. Non-Executive
Director, M/s. Kyori QOramin Limited, Hyderabad, Rio. Flat No.101, Plot No.19/C,
GRC Residancy, Khanamet. Madhapur, Hyderabad - 500 081

Rudra Raju Srinivas Shah, S/fo, RV, Raju, aged about 51 years, Non-Executive
Director, Mis, Kyori Oremin Limited, Hyderabad, R/o. Flat No.101, Plot No.19/C,
GRC Residancy, Khanamet, Madhapur, Hyderabad - 500 081,

4. Mfs. Kyon Oremin Limited, Hyderabad, represanted by its Managing Diractor,
Ishoo Marang, S/o. WS, Narang, registered office at R/o. Flat No.101, Plot
No,19/C, GRC Residency. Khanamet, Madhapur, Hyderabad - 500 081,

Cad

...Patitioner/Accused



AND

1. Assistant Director, Enforcement Directorate, Government of India, Ministry of
Finance, Mo .5-10-174, 3rd Floor, Shakar Bhavan, Basheerbagh, Hyderabad -
500 004,

2. Inspector of Police, Central Bursau of Investigalion/B83 and FC, Bennaluru
{through Special Public Prosecutor for CBl and ACE Cases. High Court for the
State of Taelangana, at Hyderabad)

3. Central Bank of Incia, rep. by ils Assistant General Manager, Corporate Finance
Eranch, Bank Street, Koti, Hyderabad - 500 095,

..mespondent/Complainants

Petition under Section 482 of Cr.P.C praying that in the circumstances stated
in the Memorandum of Grounds of Criminal Petition. the High Court may be pleased
lo quash the complaint and invastigation in ECIR/HYZONOZ 201972420, 2421 and
2422, dated 11.08.2020 by the 1st respondent which is based on FIR RC-11(E) of
2018 of CBI, BS and FC, Bangalore and 3rd respondent, in the inlerest of justice

LA, NO: 1 OF 2020

Petition under Section 482 of Cr.P.C praying that in the ciroumsiances stated
in the Memorandum of Grounds of Criminal Petition, the High Court may be pleased
to dispense with the filing of the complaint copy in ECIR/HYZ0/03/2019/2420, 2421
and 2422, dated 11.08.2020 for the presant, in thae interest of justice since the same
iz not made available to the petitioners by the 1st respondent despite conducting a

search panchanama on 16.09.2020, pending disposal of the quash petition.
ILA. NO: 2 OF 2020

Patition under Secticn 482 of Cr.P.C praying that in the circumstances stated
in the Memaorandum of Grounds of Criminal Peatition, the High Court may e pleased
to grant stay of all further progeedings relating (o the enquiry/investigation including
arrest of the petitioners or issuing summons to the petitioner for appearance in
ECIRMYZOIA2019/2420, 2421 and 2422, dated 11.08.2020, pending disposal ot

the quash petiticn.

LA, NO: 3 OF 2020

Betwaemn:

Assistant Director, Enforcemeant Directorate, Govarnmeant of India, Ministry aof
Finance, Mo.5-10-174, 3rd Floor. Shakar Bhavan, Basheerbagh, Hyderabad -
500 D04

...Petitioner



AND

1, Ishoo Marang, S/o. V5. Narang, aged about 50 years, Managing Dirgctor, M/s,
Kyori Oremin Limited, Hyderabad, Rfc. Flat No. 101, Plot Ne19/C, GRC
Residency, Khanamet, Madhapur, Hyderabad - 500 031,

...Respondent No. 1

2. Chandulal Patel, S/o. Hargivan Palel, aged about 53 vears, Non-Execulive
Directar, Mis, Kyori Oremin Limited, Hyderabad, Rfo. Flat No.101, Plot No.18/C.
GRC Residenoy, Khanamest, Madhapur, Hyderabad - 500 081.

~.Respondent Mo.2

3, Rudra Raju Srinivas Shah, S/o, RV, Raju, aged about 51 yvears, Mon-Executive
Director, Mis. Kyori Oremin Limited, Hyderabad, Rfo. Flat No, 101, Plot No.18/C,
GRC Residency, Khanamet, Madhapur, Hyderabad - 500 081,

-Respondent No.3

4. Mis, Kyori Oremin Limilted, Hyderabad, represented by its Managing Director,

Ishoo Narang, Sio. V.5, MNarang, registered offlice at Rio. Flat No. 101, Plot

Mo19C, GRC Residency, Khanamat, Madhapur, Hyderabad - 500 081Inspector

of Police, Central Bureau of Investigation/BS and FC, Bengaluru (through Special

Public Prosecutor for LBl and ACE Cases, High Court for the State of

Telangana, at Hyderabad )

...Respondent No.4

Inpector of Police, Central Bureau of Investgation/SB and FC, Bengaluru,

«Respondent Mo.5

& Central Bank of india, rep, by its Assistant General Manager, Corporate Finance

Branch, Bank Street, Kotl, Hyderabad - 500 0945,

LA

...Respondent No.6

..Respondants

Petition under Section 482 of Cr.P.C praying that in the circumstances stated
n the Memorandum of Grounds of Criminal Petition. the High Court may be pleased
to vacate the interim stay dated 192.10.2020 in CRL.MP 01 of 2020 in the above
Criminal Petition No 4272 of 2020,

These Petitions coming on for hearing, upon perusing the Memorandum of
Grounds of Criminal Petition and upon hearing the arguments of Srl Vedula Venkala
Ramana, Learnad Senior Counsel far  Sri D, B. Chaitanya, Advocate for the
Petitioners and Sri 8. MNarasimha Sharma, Leamed Standing Counse! for
Respondgnt No. 1 and Sri K, Surender, leaned Special Public Prosecutor on behalf
ol lhe Respondenl Moz,

The Court made the following: COMMON ORDER
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HONOURABLE SRI JUSTICE K. LAKSHMAN

CRIMINAL PETITION Nus, 3966, 3082 & 4272 OF 2020

COMMON ORDER:

All these Croiminal Petitions, though relating to different crimes
but concerming the same petitionerssaccused and relating to similar
nature of offences, have been conzidered rogether and are being taken

up for disposal by way ol a common order.

% Crl. PN 3966 of 2020 15 filed to gquash FIR No.ll of
2018 on the fle of CBI, BS & FC. Bangulore, The petitioners are
accused Nos.| to 4 in the said crime. The offences alleged against
them are under Sections - 409 420, 467, 468 and 471 read with [20-B

of TPC and also under Sectuon - 13 (1) (&) read with 13 {2) of the

Prevention of Corruption Act. 1988 (for short “Act, 19887).

3. The wery same petitioners have filed Crl.P.No 3932 of
2020 to quash IR No.RCU352020A0002 on the file of CBI ACB,
Hyderabad. The petitioners are accused Nos.| to 4 in the said crime.
The nffences allegad against them are under Section - 420 read with
120-B ol IPC and under Sceetion - 13 (1) {d) read with 13 (2} ol the

Act, 1U8E,

A7

4. The very same petitioners have filed Crl.P.No.4272 of
2020 1w guash the complant and invesugation in ECIRHY Z0003/
20192420, 2421 and 2422 an the file of Assistant Dircctor,

Enlorcement Directorate, Ministry of Finance, Government of India,
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Basheerbagh, Hyderabad. The pettioners are accused Nos. 1 10 4 in

the sa1d ECIE,

5, Heard St Vedula Venkara Ramana, learned Senior
Counsel representing Sri 1. B, Chaitanya, learned counsel for the
petitioners, 5r1 B, harasimha Sharma, learned Standing Counsel for
Enforcement Directorate and Sri K. Survender, learned Special Public
Prosecutor for Central Burezu of Investigation.

f. The alle
on the file of CBL, BS & FCO. Banralore:

sations against the petitioners in FIR No 112018

i) The Central Bank of India is ofe facro complainant in the said

complaint, dated 20.06. 2018,

it} Petitioner No.d was incorporated on 14,09 2007 and was
engaged 1 procuring coal from Indonesia for selling the same n
domestic market and 1ron ore n Chinese market. Tetitioner MNo.| -
aecused Mol along with others has floated petitioner Nod, Petitioner
o, 1 is the Managing Director of petitioner No4. It alse owned Mis,
Jumbo Mining Limited, a Hyderahad based Mining and Ceramic Raw

Material Export Company.

i) Petitioner Nod was recognized by Lhe Government of Tndia
as a Star Export House and it bacame second largest Lxporter from
India for Ceramic Raw Material, The said M/s, Jumbo Mining
Limited was sold o IMERYS, a Euro 8 Billion Company in the vear

2007, Petitioner No.3 - accused No.3 is a promoter of RHIE Clasil
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Lumited, a Joint YVenlure Relractory Linit and part of Euro 1.9 Billion
RHI AG Group, Germany, He was proposed to be responzible for
planning the long tenm strategy ol petitioner No.d,

-

vl Pectioner MNo.2 - accused Mo.2 has more than 2% decades
of experience in cement industry, He is also the promoter of Mis. CH
Patel Agency, Hvderabad, which is engaged in high value cement
trading business in India. Petitioner No.2's contacts in the trade have
helped petitioner No.2 to establish many customers engaged in cement

manufacturing.

v) Petitioner No.4 availed credit tacilities from different banks
including the Central Barnk of Indiz, the Siate Bank of India, the Bank
of Bareda, 1CICL Bank and the Bank of Maharashtra under multiple
hanking arrangements tor the purposs of doing the business of trading

of coal,

vi} The Central Bank of India alleged that petitioner No.d viz.,
Mis. Kyori Oremin Limited alopg with its Directors, the other
accused, have committed fravd and cheated the Bank and on account
of their deliberate act and omisston, caused wrongful loss to a tune of

Rs.60.00 Crores approximately o the hank.

vit) Inothe year 2012, petitioner No.4 represented by petitioner
Mozl to 3 have approached the Central Bank of India, the de fucte
complatnant, for financial assistance and working capital requirement

by way of cash credit hypothecation and letter of credit facilities
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under the multiple banking arrangements. They have offered security
for the facilities to be granted by the Central Bank of India. The
details of the property are specifically mentioned in the complaint
dared 30062018, The details of loan and the personal guaranlees
offered by the petiioners were also specifically mentioned in the

complaint,

vill)  After asssssing the requirements, the Central Bank ot
India has sanctioned an amount of Rs 2000 Crores by way of cash
credit hypothecation and Rs.d0.00 Crores by way ol letter of credn
lacility on 19.03.2012 on a pre-condition that other banks shall give
no objection certificate tor sharing the primary securities. O receipt
of no objection cerlilicate from other banks and alter exccution of
necessary  documentsicreation of security, the Company started

availing the loan tacilities.

X1 Tminially, petitioner Mo, 4 maintained the eash credit account
within the limuts and adjusted the LCs on due date withoul any
devolvement, Subsequently. during the year 2014, petitioner No.d
made a reguest lor enhancement of hat from existing Rs.000, 00
Crores to Ks.B83.00 Crores and the same was sanctioned under the
proposed consortium arrangement with the Central Bank of India as a
lead bank, However, formation of consortium did not materialize due

o non-tie-up of the assessed limits with other banks.
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x] Stock audit was conducted by the Centrzl Bank ol India and
the details of the same were specifically mentioned in paragraph - 10
of the complaing dated 30.06.2018, Internal audit and statutory audits
were conducted and Ul September 2015, there has been no major
ddverse remark, Petitioner No.d continued to enjoy the existing loan
sanctioned limits of Ks.60.00 Crore with the bank., The company
ulilized the [oan sanctioned limits  fully  under cash credit
hypothecation and LC facilities. The teoms of sanction conveved 1o
the petitioners herein and the zame was acknowledged by them.
However, the terms and conditions of the loan sanctioned were not
compiied with, The account was classilicd as Kon-Perlorming Assel
(NPAT on 30092015 as per the puidelines of the Reserve Bank of
India since petitioner No.d fatled w repay the loan over dues. The
balance outstanding on the date of NPA s Rs.62,47 Crore. The fraud
15 registered with the Reserve Bank ol India on 30011201016, The
account has been declared as fraud on 30.11.2016 for the reasons

specilically mentioned therein,

%) The hank has decided to conduct torensic audit and the
same was allotted w0 Mz, 5P Rungla and Associates, Chartered
Accountants, Mumbai, which in turn. conducted forensic audit and
subimitted 1ts report on 13.10.20016 pointing out serious lapses
including the lapse that petitioner No.4 has not followed the prudent
accounting policy. The sudited [nancial statements do not reflect true

and fair view. The auditors have declared that the balances of
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i [L'IJ.'S.'-':['E :.iIE c.. are not rehable. g2 l il'_'!'l'll.."l' MNos ] eo 3 have ot co-
debtorsieredirs etc., treligble. Petitioner Nos.1 to 3 | r

operated with the auditors in carrving the financial audit and oot made
available the books and records to assess the inventory position.
Petitioner No.d has oot filed annual returns for the year 200 3-14 and
2014-15.  Petitioner Mo.d docs not gdept the prudent sccounting
policy to hide and prevenl untrue and unfair financial position of the

company. The said criminal fraud is evident and apparent from the

hooks of the company.

x11) The Central Bank ol India has conducted examination of
staff accountabillity and found that three of its siatf members are
accountable for procedural lapses.  With the said allegalions, the
Central Bank of India has requested the Superintendent of Police,
CBI, Bangalore, o take action ggainst the petitioners herein,

o The allegations against the petitioners in  FIKR
No. RCD3S2020A0002 on the file of CBI ACB. Hvderabad:

1) The Bank of Maharashira is the de facre complainane in the
said complaint, dated 29022020, Petitioner No.d availed loans lrom
the bank including cash credit of Rs.5 cores and inland/foreign leter
of credit of Rs. 1500 Crores. The same was enhanced to Rs.23.00

Crores on 01.01,2014,

L

) After running for about 1-2 years, petitioner Nod posted
loss for 2014-15 and started default n its payment obligations from

Maw 2015, Petitioner No4 could not meel the obligations under
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letters of credit already established by the bank and bank has o repay
it on behalt of petitioner No.d. With default persisting, the accoun

tinally slipped as NPA on 29.08 20[5.

1) A joint lenders forum was se: up by all the lenders and
forensic audit was conducted 1w ascertain the status of funds and
irregularities 1fF any.,  The avditors e, Mo 5P Rungta and
Aszociates, have conducted forensic audit and submitted their report
m Cictober, 2016, In the report, 1L 15 speciiteally mentioned thal
petitioner No.4 did not provide all required documents and books of
accounts for o meaningiul audit under the pretext of books having
been seized by 1T authorities, Petitioner No.4 has written off
receivables worth Rs.111.51 Crores during last three vears, Purchase
transactions under LC and corresponding sales wansactions perlormed
by the company are not genuing as physical movement of goods could
nel be established. Hence, diversion ol funds was suspected. Thus.,
the auditors have specifically mentioned several lapses during the
forensic audit and the details of the same are mentioned in the

complaint dated 29.02.2020.

K, The allepations asainst the petitioners in ECIR
MNoOMHYZD, dated 18.03.2019 on the file of Assistant Director,
Enforcement Directorate, Ministry of Finance. Government of
India. Basheerbagh, Hyderabad:

i) Baszed on the complaint of loan fraud liled by the Central
Bank of India, the Inspector of Palice, CBI, BS & FC, Banpalore, has

repistered the above crime n FIR No.RC-11 of 2018, As per the
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mandate of the Prevention of Money Laundering Act, 2002 ( for short,
PMIA), as they have invoked Sections - 120-B, 420 and 471 of IPC
which are scheduled offences under PMLA, the Diréclorile ol
Enlorcement initiated monev-laundering investigation against the
petitioners in File No ECIR/HYZ(W03/2019/2420, 2421 and 2422

under the PMLA,

i) Accordingly, Assistant Director, Enforcement Directorate,
Raszheerbagh, Hyderabad, has issucd summons under Section - 30 (2)
(3) of the PMLA and directed petitioner Nos.1 to 3 to appear before
him on 01,09.2020. He has issued the said summons only for the

purpose of conducting investigation,

iii)  According to him, the FIR issued by the Inspector of
Police, CBI, BS & FC. Bangalore, at the stage of investigation. The
CBlI ACB, Hyderzbad, has also issued another FIR 1.e, FIR
No RCO352020A0002 against the petitioners on the complaint lodged
by the Bank of Maharashtra. The allegations in the said FIR are

SETIOUS 11 nalure,

ivl Bank loan frauds are a scourge on Country’s economy and
Lnforcement Directorate 13 duly bound 1o investipale all bank frauds
in which there s loss of more than R=.25.00 Crores to the banks. As
per Section - 45 of the PMLA, all olTences under the said Act are

cognizable and non-bailable.
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v] The PMLA deals with three aspects 1.e. {1) Offence of
Money-Laundering, (1) Atwachment, Adjudication and Confiscation
and (1) Sumimoens, Searches and Seizures ete., Chapeer 111 of the said
Act deals with Attachment. Adjudication and Confiscation, Chapter V
deals with Si:mmnna, Searchers and Seizures, ete., and Chapter VI

deals with Appellate Provisions.

vi}  Afer registration of ECIR, the Enforcement Directorate
started  collecting  wvarious  documents  including  bank  account
statemmenls, meome  taxo returns, detaills of moveable/immovable
properties in the names of the petitioners and other related persons,
credit audit reports, stock avdic reports, ete,  On perusal of the said
documents, it is found that, primea facie, there appears (o be substantal
case of fraud and diversion of loan amounts by the management of
petitioner No.4, [nvestigation of the case is-at very crucial stage and
the Enforcement Directorate has conducted searches on the premises
uf the Directors ol petitioner No 4 on 16092020, Certain crucizl and
nmcriminating materials have heen recoverad. The allegations agaimst
the petitioners are of serious nature and are specitic in nature and

require a detailed investigation,

9. Contentions of the Petitioners:

ity There iz abnormal delay in lodging the complaints by both
the hanks.

(1) The alleged forenzic audit alleged 1o have been conducted

by M. 5.P. Rungta and Associates is hbehind back of the
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(Vi)

(viil

(wiii)

LX)
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petitioners and they have not given any opporlunity 1o the

pet itlaners.

Complaints were given on 30.06.2008 and 29022020,
but registration of FIRs was done on (3.07.2018 and

| 6.04.2020 respectively.

The ingredients of the offences alleged against the

petitioners are lacking,

Petitioner No.4 has availed One Time Settlement {OT5)
as announced by the banks and the said OTS proposals
were accepted by the banks as per the guidelines issued by
the Reserve Bank of India.  Thereafier, petitioner No.d
has paid the entirg amount to the banks, in terms of the
said OTS,

There is no complaint ol violation ol any ol the puidelines
issed by the Reserve Bank of lncdia, while availing OTS

by the petitioners.

The banks, having accepted the OTS proposals submitted
by petitionzr No4 and received the amounts, cannot
prosecute the petitioners by pursuing with the complaints

already lodgad.

The banks have already imitiated proceedings under the
provisions of the Securitization and Reconstruction of
Financial Assets and Entorcement of Securities Interest
Act, 2002 (SARIALS] Act), alter declaring the accounts
of petitioner Nao4 as NPA.

The petitioners have repaid the antire loan amount in
accordance with OTS and the banks have also issued no

objection certificates on 25.08.2020.
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{x)  The complants lodged by the banks do not disclose

commission of any criminal offence.

ixi} A loan itransaction cannot be converted into 2 eriminal
prosecution since the bank loan is always supported with
feavy surcly and third parly personal puarantees of the

Directors also.

ixii}) Thers are no specitic allegations against petitioner Nos. |

1o 3,

{x1r) Utilization of loan amount for a purpose other than for
which 1t is sanctioned is not a matter on which the bank
hias any control

ixivl Lending of mongy by the bank i linked to the seeurity of

the ruarantees.

ixv) As per the penchanama conducted by the Enlorcement
Directorate, no ineriminating material was found th the

house or ollice ol the petitioners.

{xv1) ‘The petitioners are ready 1o co-operate with the CBI and
the Enforcement Directorate  in concluding  ths

mvestigation und enguiry.

(xwii} Reliance was placed on the principle laid down by the
Apex Court in Central Bureau of Investigation v.
Sadhu Ram Singla'. Indian Oil Corpn. v. NEPC India
Ltd.). Satishchandra Ratanlal Shah v. State of
Gujarat’ and Gian Singh v. State of Punjah”.

{xviii)As per the principle laid down by the Apex Court in

Sadhu Ram Singi;ﬂ, the prosecution by the CBI itsell is

CAIR 2017 BC 1312
< (0066 SCC 76
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baseless and it 1s an abuse of process of law and hence, on
the compluint ol the CBL, registration of crime by the
Enforcement Directorate under the provisionz of the

PML A I5 again an abuse of process ol law.

There is no basis much less proceeds of crime and hence,

the provisions of the PMLA do not atreact at all,

The investigation/enquiry by the Enforcement Directorate
in ECIRFHY Z0:03/2019/2420, 2421 and 2422 15 apain an

abuse of process of law.

Contentions of Enforecement Directorate:

Based on the complaint of loan fraud filed by the Central
Bank of India and Bank of Maharashtra, the Central
Bureau ol Investugation has registered two erimes against
the petitioners and the oflences alleged sre scheduled
offences under PMLA.  Therefore, the Enlorcement
Directorate has initiated monev-laundering investigation
i respecl ol the said bank loan frand in File
No.LCIR/HYZO/03,/2019/2420, 2421 and 2422 under the

provisions of the PMLAL [t is only at enguiry stage,
Enloreement Dircctorate is duty bound to register a case
and mutiate PMLA invesligation,

The alleganions against the petittoners are sericus in
nature.

As per Section - 45 of the PMIA, all offences under the
sald Act are vognizable and non-bailzble.

The nvestigation is at very crucial stage and Enforcermnent
[hrectorate has conducted searches and recovered certain

crucial ineriminating material.
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ividy There iz bmmediale requirement of -::-::u'_ﬁumjng the
[Jrectors of petitioner hod 1o the documents gathered
during the investigation. [or the said purpose only, the
Lnforcement Directorate has issued summons under
section - 50 of the PMLA directing petilioner Nos. [ 1o 3
lo appear belore o for the purpose of recording their
statements and conducting investigation,

(vit) The pelitioners, mnstead of  appearing  belore  the
Entorcement Directorate, have filed the present Criminal

Petitions under Secuion - 482 of Cr.P.C.

L LEY

(viii) Reliance was placed on the decisions of the Apex Court in
Parbatbhai  Aahir alias Parbatbhai Bhimsinhbhai
Karmur v, State of Gujrat” and Suman Singh v. Sanjay
Hinght‘ and also an unreported judgment ot the High Cour
of Judicature at Hvderabad for the State of Ielangana and
the State of Andhra Pradesh in Dalmia Cement (Bharat)
Limited v. The State of A.P., rep.by its PrL.Secretary,

Rev. Department, Hyvderabad 4

Contentions of the Central Bureau of luvestigation:

(il On the complaints received from Central Bank of India
and Bank of Maharashtra, the CBl has registered the

ghove said two CTImes.

(it}  There are serious allegations against the petitioners even
in the letters dated 21.09.2019 and 26.12.2019 issued by
the Central Bank of India and 31,12.2019 issued by the
Bank of Maharashera, 1t 15 specifically mentioned that the
OTS is being considered by the hank as a commercial

decision and shall have no bearing whatsoever on the

PAIR 2017 BC 4843
‘AR ZOIT RC 136
L dutletheat dn W Mo 36858 ol 200 and 31143 of 200, decided on 2902 2014
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criminal cases/investigation, if any, being carried out by

the CHI/Police and the same shall proceed as per the law.

(i1 Itz also made clear that recovery of the loan taken by the
borrower and the criminal action of the rasd commitled
by the borrower are two separate and distinet matters. It
is alzo clarified that the compromise selllement shall
relale only to the recovery proceedings and shall not in
arry way affect the criminal action taken, if any, which

chall continue.

{1v) Therefore, having accepted the =zaid OTS proposals and
also the terms therein, now the petiboners cannol sav thal
the complaints lodged by the above ssid banks is 1llepgal

and they are trying to criminalize the civil disputes,

(v) The petilioners have paid meager amouris by availing the
benefics  under OTS  and  there Qs allegation of
misappropriation of Bs. 140000 Crores of public money by

the petitiomers which is an economic offence.

{(vi} The said action of the petilioners 15 unjust enrichment of

public money by the petitioners.
{vil) lnvestigation is pending.

{vili) Reliance was placed on the decisions ol the Apex Court in
Central Bureau of Investigation v. Hari Singh Ranka®,
Central Burcan of Investigation v. Maninder Singh”,
Parbathhai  Aahir alias Parbatbhai Bhimsinhbhai
Karmur® and Gopakumar B MNair v. Central Bureau of

Investigation'

FEDLR| RCR el 336
TI01A(T) BCC 380
M201412) SCC (01 A5
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(ix} By placing reliance on the above said decisions, it is
contended by the CBI that in the matter of economic
offence, exercise of inherent power under Section - 482 of

Cr.P.C., by the High Court is unjust.

CONSIDERATION OF THE COLRT:

b In view of the above stated rival contentions, the

undisputed facts are as follows:

11 Peationer Nos. | to 3 are Managing Director and Directors

respectively ol petitioner No.d Company.

1) Petitioner No.4 Company has availed the credit lacilities
Irom different Banks including State Bank of India, Bank of Baroda,
ICTCT Bank and Bank of Maharashira under multiple banking
arrangements for the purpose of doing the business of trading of coal

primarily.

i) Petitioner No.d tailed to repay the loans within the time
schedule, the petitioners have resorted to criminal activities, and as
such, the accounts of petitioner Mo.d in all the above said banks have
heen classilied as WPA. The account of petitioner No.4 was declared
as fraud account on 30.11.2016 by the Central Bank of India. The

balance outstanding loan of petitioner No4 with the Central Bank of

Indig as on 30,06 2018 was Rs.62.47 Crores.

iv) A Joint Lending Forum of all the gbove said Banks was

formed and it has decided to conduct a Forensic Audit of the accounts
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of petitioner No.4 Company on the ground that the Direclors of the
said company have not co-operated with the bank officials by
producing relevant documents for the purpose of conducting audil,
Accordingly, the said Forensic Audit was entrusted to Mds. S.P.
Rungta and Associations which has conducted Forensic Audil and
submitted its report pointing out various lapses on the part of
petitioners herein. The said lapses were specifically mentioned in the
complaints dated 30.06.2018 and 29.02.2020 lodged by the Central

Bank of India and the Bank of Maharashtra respectivaly,

13. The petitioners did not challenge the proceedings issucd by
the Banks declaring the accounts of petitioner No.4 Company as NPA
and fraud accounts and, therefore, the said proceedings attained

finality.

|4, Petitioner Nod has availed OTS facility offered by the
Banks by submitting appropriate proposals, The said OTS proposals
suhmitted by petitioner WNo.d were accepted by the Banks and
proceedings were issued informing petitioner No.d shout scceptance
of the OOTS. The amount to be paid and the time also specifically

mentioned therein.
15, In the letter dated 31.12.2019 issued by the Bank of
Maharashtra, it is specifically mentioned that the Competent

Authority has approved the compromise proposal of petitioner No.4
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Company tor Rs 8.60 Crores under OTS in {ull and final selement of
the dues an certain conditions meluding the followmng condition:

“(T5 35 being considered by the bank as a
commereial decision and shall have no hearing
whatsoever on  the ongoing  criminal  case
investigation, i any or ool known (0 the bank.
being carried oul by the CB1 7 Police and the same
shall proceed as per law

'he settlement agreed belween the parties shall
nol inany way affect or consorued as a settiement
of on-going eriminal vase 7 proceedings pending in
tne Cowrr agaimnst the borrower,

Mo dues certificale will be ssved on specific
request of the korrower mentioning clearly therein
that the dues are seltled by mutually aereed

settlement involving sacrifice on the part of the
Bank.”

16, In the letter dated 14.05.2020 issued by the Bank of
Maharashtra, 1t is specifically mentioned that “sacritice n ledger

balance” 15 Rs. 1 7.60 Crores.

17. It is also relevant o mention thar the Central Bank of India
i the letter dated 21.09.2019 informed petitioner No.4 that the Higher
Autharities of the bank have sanctioned the offer to settle the account
under OTS for R 17.93,00,000/- in full and final settlement of the
dues on certain conditions including the following conditions:

SOTS is being considered by the bank as a
commercial decision and shall have no bearing
whatsoever on criminal vase 7 invesligation, il any
being carricd out by the CBI/ Police and the same

shall procecd os per law.”
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In the No Dues Certificate dated 25.08.2020, the Central Bank of

[ndia has specifically reiterated the above said condition.

18, Vide lewer dated 26.12.2019. the Bank ol Baroda has
informed the 4" petitioner eompany about ssnclion of compromise

proposal on certain conditions including the following condition:

“I1 15 made clear that the recovery of loan laken by
the borrower and the eriminal action of the fraud
commmiled hy the borrower are two scparato
distinct matters. It 15 also claribed that the
coimpromise settlement shall relate only 1o the
recovery proceedings and shall not in oany way
aftect the criminal actien, If any, which shall
continue.

The settlement will not have any  bearing
whatsoever on the engoing | futare eriminal cases
proceedings initiated 7 to be initiated by the bank
and pending in the Courts pgainst the korrower and
that such compramise settlement will relate only o
the recovery procesdinps for dues ourstanding.
This should also form part of the consent 1erms o

he filed with the Court / [MRT.”

19. It is relevant to mention that the 4" petitioner company has
reccived lthe above said proceedings and sought revised OTS
acceptance proposal in respect of one Bank, the same were 15sued and
thercaller petiioner No.4 has paid amounts to the respeciive banks,
Thus, the petitioners have accepted the rerms and conditions ol the
respective banks while accepting the OTS proposals. They have not

challenged / disputad any of the terms and conditions imposed by the
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banks. Theretore. the petitioners now cannot contend that the de facto
complainants viz,, the Central Bank of India and Bank of Maharashtra,
having accepted the OTS proposzls. having received the entire
amounts cannol  pursue  criming! proceedings and  cannot  file
complaints against the petitioners, Therefore, the contention of the

learned senior counsel to the said effect cannot be accepted.

20 In Sadhu Bam Hinglu': the Apex Courl had an occasion
to deal with the caze of compounding of offences under Section - 320
of Cr.P.C. against the company after accepting OTS, and after filing
of charge sheet apainst the company {or causing linancial loss o the
pank with criminal conspiracy. [In the said case, the company has
gblained loan from the bank and did not repay the same, and
therefore, the account of the company was declared as NPA, On
vertfication of the stocks, 1t was lound that the company therein had
fraudulently obtained higher credit limits on the basis of false and
labricated stock statements by lorging the signatures. The law was ser
inte motion and FIR was registered.  During the pendency of the
proceedings before the Court, a compromise was arrived at between
the company therein and the bank under OT5. An application was
liled by the company therein for compounding the offences under
Section - 320 (2) of Cr.P.C. and the same was dismissed by the trial
Court on the ground that Section - 427 read with Section - 468 of TPC

15 a non-compoundable offence.
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21.  Thereafter, they have approached the High Courl ol
Punjab and Harvana invokimg s powers under Seclion - 482 of
Cr.P.C., for quashing the FIR and the rezultant proceedings. The High
Courl of Pumab and Harvana guashed the ¢riminal procesdings on the
sround that the bank and the company therein have entered into a
gettlernent and entire amount was paid, Then the matter was carried
to the Apex Court. The Apex Court, by relymg upon vanous
judgments, held that law relating 1o the continuance of criminal cases
where the complainant and the accused had settled their differences
and had arrived al an amicable arrangement, continuance of crimin
proceedings would amount to abuse of process of Court and ao
exercise mn futibity since the trial would be prolonzed and ultimately,
may end i a decision which may be of ne consequence W any ol the

parties.

22, The said principle is not applicable to the facts of the
present case, as the facts in the said case are distinguishable with the
tacts of the present case. As discussed supra. in the letters dated
21092019, 26122019 and 31.12.2019, both the banks have
mformed the petitioners that acceptance of OTS will not absolve the
criminal proceedings and the criminal proceedings will go on and that
both are different and distinet.  The petitioners have accepted the said
terms and conditions without any dispute. Tt appears that the said

terms and conditions are not there in respect of the company in Sadhu
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Ram Singla’. Therefore, the principle luid down by the Apex Court

in the zaid case s not applicable to the facts of the present case.

23.  The details of the leans availed from the lender banks
under multiple banking arrangement. their book balance and OTS are
as follows:

(in Rs, in Crores)

i MNet loss (o
NPA ; ; Ts
Name of the Bank - amount 'Hi:;: :;L:h settlement :::::i;t‘
(principal) amount | 0TS
Central Bank of India 5566 | 74,79 |2 a5 3984 |
State 1lank of Indis 1 11,84 14.75 700 |
| Bank of Maharashtra 19,83 64l | 860 2781
Hank of Baroda 1496 2058 | 1580 13.78
ICICT Bank | _J4#" | %69l | 484 | 5447
Total | 134a8 | 24193 | 6194 | 182,09

24, The above stated facts would reveal that it is a case of
“loan fraud™. Petitioner NMod-company represented by petitioner
Mos.1 to 3 has obtained loans and credit facilities from the above said
banks 1n the manner stated supra.  According to the hanks, the
petitloners have talien loan, purposefully defaulted in pavment of
loan, and in the end, get away by doing (TS with the banks, whercin
they have paid only a small percentage of loan amounts due and thus
caused undue loss to the banks while enriching themselves.
According to the banks, the petitioners have caused them a massive
loss of Rs. 182,99 Crores. The swd money ulumately belongs to the
publicitax payers. Thus, prima facie. the petitioners have commitled

Iraud not only against the banks, bur also against the public in general.
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Such economic frauds adversely affect the financial and economic
well-being of the Nation and have implications which lie bevond the
dormain of a mere dispute between petitioner MNood and the above said
banks including Central Bank of India and Bank of Maharashtra. The
mere fact that the banks which are already under stress 1o clear the
NPAs from their books accepted the OTS, will not absolve the

petitioners from criminal charges.

25, At the cost of repetition, it i3 relevant to mention that, in
the above said letters, both the banks have specifically mentioned thal
acceptance of TS propoesals by the banks will not absolve the
criminal Ligbility of the petitioners,  According (o the banks, Central
Bureau of Investigation and Enforcement THrectorate, out of fear of
lacing punishment stipulated under the provisions of law, the
petitioners have approached lthe hanks with (TS proposals.  The
source of funds vsed by the petitioners for completing the OTS 15 also
suspecl and it is part ol Enforcement Directorate's fund trial
investigation.  Petitioner No.4 has defaulted the credit facilities
availed from 5 banks and caused hupe losses to the banks despite the
OTS and the details of the same are menrioned in the tabular form

mentionad supra,

20.  Inall the above O'1S, it has been tound that all the banks
were it 1o a total loss (o a twne of Rs. 182.99 Crores approxumately.

The Enforcement Directorate has initisted investization/enquiry undet
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the provisions of PMLA since the offences alleged against the
petitioners are scheduled oflences under the said Act. There arc
serious allepations against the pelitioners. Bank loan frauds are a
scourge on our economy #nd therefore it is the duty of the
Enforcement Directorate to investigate all bank Itauds in which there
is loss of more than Rs, 25,000 Crores to the banks. The present case is
not talling in any of the excepltions mentioned by the Apex Court in

State of Haryana v. Bhajan Lal'',

27, The Apex Court in Parbatbhhai Aahir alias Parbatbhai
Bhimsinhbhai Karmur® categorically held thal cconomic offences
invelving the financial and economic well-being of the State have
implications which lic bevond the domain ol mere dispute between
privale disputants., The High Court would be justified in declining to
quash where the olfender 15 involved in an activity akin to a financial
or economic fraud or misdemeanor. ‘The conscquences of the ac

complained ol upon the finuncial or econemic system will weigh in

the kalance.

28, Similar principle was laid down by the Apex Court n
Gopakumar B Nair''. In the said judement, it was further held that
the offences are certainly more serious, They are not private in
nature, The charge of conspiracy is o commit offence under the

Prevention of Corruption Act, The accused has alse been charped for

U107 Supp (13 ACC 335
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commission of substantive offence under Section - 471 of IPC.
Though the amoums due have been paid, the same is under private
settlement between the parties. There is no acknowledgement on the
part of the Bank of the exoneration of the criminal liability of the

accused unlike the terms of compromise decree.

29, In view of the said principle, it is also relevant to point oul
that in the present case, the complainants’ bank have specificafly
incorporated in the acceptance of Q1S proposals terms and conditions
that the acceptance of OTS will not absolve the criminal liability of
the pelitioners and QTS and criminal liability are ditferent and

distinet.

30, In Hari Singh Ranka®, the Apex Court considerad the
aftect of OTS and held that the OTS merely deals wilh the civil
liability that too by making of pavment of Rs.25.00 Crores whercas
outstanding liablity was Rs.44.00 Crores though 1t was submitted loss
vaused was approximately Bs.13.00 Crores.  The amount which has
been settled in OTS scheme cannot be legallv sufficient o wipe out
the criminal liability of the accused persons. The OTS could wipe ofl

only the civil liability, but not the eriminal one.

31. In the present case, it is specitically mentioned in the letter
dated [4.05.2020 issued hy the Bank of Maharashtra that the sacrilice
in ledger balance is Rz 07.60 Crores, According 1o above said [ive

banks, the total loss caused to the banks due to the criminal acts of the
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petitioners herein, i1s Rs. 182,99 Crares. The details of the same are

specifically mentioned in the tabular form mentioned supra.

32, In Maninder L"_-'.ingh':'__ the Apex Court held that the
inherent powers of the High Court under Section - 482 of Cr.P.C,
should be sparingly used. Only when the Court comes to the
conclusion that there would be manifest injustice or there would be
abuse of the process of the Court 1f such power 15 not exercised, Court
would quash the proceedings. In economic offences Court must not

only keep in view thal money has been paid o the bank which has

assault or a theft of a trivial ameount; bur the ottence with which the
Court coneerned 15 a well planned and was commilled with 2
dehiberate  design with zn eve ol personal probt regardless of
consequence W the society at farge. To quash the proceeding merely
on the ground that the accused has settied the amount with the bank
would be a misplaced svmpathy., 10 the prosccution against the
economic offanders is not allowead to continue, the entire communily

15 agpgreved.

33, A Three-Judge Bench of Hon'ble Apex Court in State of
Madhya Pradesh v, Laxmi Naravan'™ by referring to s various
carlier judgments summarized the law for exercise of inherent powers

to quash the criminal proceadings under Section - 482 of Cr.P.C. by

S | BT TR LA O
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the High Court. [t held that the High Court has to examine facts of
each case on case to case basiz including nature or oflence, is impact

on the society ele,

34. In Gian Sing®, a Three-Tudge Bench of the Apex Court laid
down guidelines and also categories ol vases in which power of High
Court under Section - 482 of Cr.P.C, to guash criminal proceedings
cant be exercised. Tt held that in whal cascs power 0 quash the
criminal proceedings or complamt or IR may be sxercised where the
offender and the victim have settled their dispute would depend on the
facts and circumstances of each case and no category can be
prescribed. However, before exercise of such power, the High Court

must have due regard o the nature and gravity of crime.

35, As stated above, there are serious allegations and the fraud
alleged to have been commitited by the petitioners 15 Rs [82.99
Crores.  Therefore, according to this Court, if 15 not a fit case to
exercise the inherent power of this Court under Section - 482 of

Cr. PO to gquash the eriminal proceedings agamnst the petitioners.

36, ln Satishchandra Ratanlal Shah’, the disputes arise out of
a loan transaction hetween the parties. the attendant circumstances
before lending loan wers known to the loanee. In order to recover Lhe
loan, the Financial Institution had instituted a summary civil 2uit
which was pending adjudication, While consideéring the said lacts, the

Apax Court held that in view of the breach ol promise, apreement or
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contract does not ipso fact constitute the olfence of the criminal
breuch of trust contained in Section - 403 of IPC without there-being a
clear case of entrusiment. The mere tnability of the appellant to return
the loan amount cannot give rise 10 a criminal prosecution for
cheating unless fraudulent or dishonest intention 1s shown right at the
beginning of the transaction, as il 15 this mens rea which 1s the crux of

the olfence.

37. But, whereas, in the present case, the dgccounts of the
petitioner No.4 Company were declared gs NPA und for the criminal
activities resorted to by its Directors, The said accounts were
identified as aud accounts. The petitioners herein did not challenge
the suid proveedings and thus, the said procesdings attainted finality,
The frand played by the petitioners is specifically mentioned in the
tabuiar form mentioned supra which is Rs.182.99 Crores and it is a
loan fraud and 1t 15 an economic offence. Therefore, the said pringiple

in Laxmi Narayan'® is not applicable to the facts of the present case,

38, As discussed supra, there are serious allepations against
the petitioners. Mz, 5. Rungta and Associates has mentioned in s
report about the lapses of the petitoners.  The said lapses were
specifically mentioned in the complaints dated 30.06.2008 und
20022020, The account of patitiomer No.d in Central Bank of India
was declared as fraud on 300112016 and al paragraph bo.14 of the

complaint dated 30.06.2018, the Central Bank of India specifically
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mentioned the details of the same, There are serious allegations that
the funds of petitioner No.4 were diverted by petitioner Nos. | to 3 for
their personal needs. Petitioner No.d has not filed linancial statements
tor the years 2013-14 and 2014-15. Petitioner Mos. 1 w 3, baing the
Managing Divector and Directors of petitioner Wo 4 respectively have
aot co-operated with the auditors in carrving the finuncial audit and
also have not made available the books and records to assess the
inventory position, Thercfore, Joint Lending Forum was formed by
the Bankers, and in the meeting of the said Forum, the banks have
taken a decision to conduct forensic audit and the same was entrusted
lo Mis. S.P. Rungta and Associates. Thus, peima facte, in ali,
petitioner No.4 has committed fraud to the tune of Rs 182.99 Crores
and it is a wrongful loss w the public exchequer and 1t is Lax pavers®
money. It is a loan fraud which is a serious fraud and there are serious

allegations against the pelitioners,

39, The Enforcement Directorate has issuad summons under
Section - 50 (2) of the PMLA, conducted searches on the premiscs of
the Directars of petitioner ho.d and certain crucial and ineriminating
material has been recovered. Thus, there i an immediate requirement
of confronting the Dirsctors of petitioner ho.4 1o the documents
collected during investigation. For the said purpose, the summons
were 1ssued o them for their appearance under Section - 50 {2} of the
PMLA. The petitioners instead of appearing belore the Authorized

(Hficer of the Enforcement Directorate and co-uvperating with the



)
3 Crt P o, TREE of 2000 & beicl

imvestigation/engquiry, filed the present Cniminal Petitions seeking to

quash the said summons.

40, 5ri B. Marasimha Sharma, learned Standing Counsel for
Enforcement Directorate. has produced copy ol ECIRFHYZO/03/2019
0 a sedled cover. This Court has perused the said ECTR, wherein it is
specifically mentioned the above source of information, material
received, place of occwrence of cnime, details of accused, property
initially suspected o be proceeds of crime and material of commission
of offence and reasons o believe that an offence of Money
[.aundering has heen committed and offence thereof, By mentioning
the said [acts, it 15 specifically mentioned in the ECIR thal a primg
Jtacie case for an offence of money laundering under Section - 3 of
PMI.A and punishable under Section - 4 of the Aet appears to have
bean made out, Theretore. the Enforcement Directorate has registered
a case and is taken up for Investigation under the provisions of the

PMLA and the Rules made thereunder.,

4l. The investigation is an exclusively reserved for the
Enforcement Dircctorate and it is collecting the evidence, Thereatter,
Enforcement Directorate will follow the procedure laid down under
Chapter - 1lI of the PMLA iz, Attachment, Adjudication and
Confizcation. It will follow the procedure under Chapter - V e,

Summons, Searchers and Seizures, ete. (n completion of the same,

including orders passzed by the adjudicating authority, there 15 a
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provision lor [iling appeal by invoking the procedure Jaid down under
Chapter - VI of the said Act, According to the Entorcement
directorate, instead of co-operating with the lnvestigating Officer of
the Enforcement Directorate pursuant to the summons, the petitioners
have filed the present Criminal Petlions under Section - 482 of
Cre..C. and, therefore, the present petitions are not maintainable since

ECIR cannol be equated with FIR.

42.  In view of the above zaid submissions of the learned
standing Counsel for Enforcement Directorate, it is relevant to refer to
the definition of ‘investigation® as per Section - 2 {na) of the PMLA,
which includes all the procecdings under this Act conducted by the
Director or by an authority authorized by the Central Government
under this Act for the coflection of evidence. Section - 2 (u) deals
with proceeds of crime which means any properly  derived or
obtained, directly or indirectly, by anv person as a result of criminal
activity relating to a scheduled offence or the value of anv such
property.  Section - 3 of the PMLA deals with Offence of money-
Laundering. as per which, whosoever directly or indirectly attempts 1o
indulge or knowingly assists or knowingly is 8 parly or iz actually
involved in any process or activity connected proceeds of crime

including  1ts  concealment, possession, acquisition or use and

projecting or claiming il as untainted property shall be guilty of
offence of money-laundering. Section - 3 deals with attachment of

property involved in the money-laundering. Section - 44 ol PMLA
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deals with offences triable by Special Courts, and as per Section - 44
(1) (b}, a Special Courl may upon a complaint made by an Authority
authorized in this behall under this Act take cognizance of offence

under Section - 3 without the aveused being committed to it for trial.

43, A learned single Tudge ol High Count of Judicature at
o I - - 1 L)
Hyderzhad in Dalmia Cement (Bharat) Limited had an occasion Lo

deal with the scope of enquiry under the provisions of the PMLA,

registration of crime, issuance of ECIR and also various provisions of

the PMLA, By considering the submissions of the parties and also
principle laid down by the Apex Cowrt in various judgments, it was
held that investigation under the provisions of the PMLA is only [or
the purpose of collecting evidence with regard to proceeds of crime In
the hands of the persons suspected and their invalvement, if any, in
the offence under Section - 3 of the PMLA. It was further held that it
could not ahle to equate ECIR registered by Enforcement Direclorale
to-an FIR under Section - 134 Cr.P.C. The persons whom summons

were issued under Section - 30 of the PAMLA cannot be treated as they

are accused at [rresent,

44, In the said judgment, the principle laid down by the
Apex Court in Ramesh Chandra Mehta v. State of West Bengal
[ATR 1970 SC 940| was referred, wherein it was held that normally a
person stands in the character of an accused when a first information

eport is lodged against him in respect of an oflence before an Officer
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competent Lo investigate it, or when a complaing is made relating to
the commission ol an offence before a Magisirate competent W ey or
send to another Magistrate for trial the offence. where a Customs
Oftficer arrests a person and informs that person ol the grounds of his
arrest for the purpose of holding an enquiry into the infringement of
the provisions of the Sea Customs Act which he has reason to believe
has taken place, there 15 no formal accusation of an offence. In the
case of an offence by infringement of the Sea Customs Act and
punishable at the trial before a Magistrate there is an accusation when
a complaint is lodeed by an olicer compelent in that behalf belore the

“apistrate.

45, By referring 1o the same, it was further held that when an
ECIR is lodged with the Directorate of Enforcement, there is no
Magristerial intervention unlike an FIR and mere registration ol ECIR
against the suspects of offence under Section - 3 of the PMLA cannot
o W mean that such persons are accused. The prolection against
testimonial compulsion as under Cr.P.C as well as under Article - 20
(3) of the Constitution of India would not be available as claimed by

the petitioners theren,

46. Even in the present case also, ECIR was registered by the
Enfarcement Directorate basing on the case registered by CBI for the
schedule offences under PMLA. They have conducted searches and

seized documents from the premises of the petitionsrs. 1t has issued
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summuons under Section - 50 (2} of PMLA, directing the pelitioners Lo
appear before it for the purpose of recording their stalements and to
produce records as part of investigation and also to confront the
documents collected by it during searches. The petitioners insicad of
co-operating with rthe Investigating Officer in completing  the
investigation filed the present petitions to quash the summons issued
by the LEnforcement Directorate. As held by High Court of Judicature
at Hyderabad in Dalmia Cement {Bharat) Limited’, the petitioners
heérein are not accused under PAVLA and, therefore, protection against
testimonial compulsion as under Ce.PL.C. as well as under Article - 20
(3) of the Constitution of India could not be available to the

petitioners herein,

47, Inview ol the said authoritative pronouncement ol law,
coming Lo the facts of the case on hand, as discussed supra, the
Lnforcement  Directorate  has  initated nvestigation  under  the
provisions of the PMLA considering the fact that the oftences alleged
against the petitioners in both the FIRs registered by Central Bureau
of Investigation are scheduled offences. The mndus aperandl adopted
by the peutioners n avathng the loans and getting the accounts
MNEA/fraud and availing OTS by paying meager amounts s
specifically mentioned in the complaints dated 30062018 and

29.02.2020,
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48. The Enforcement Directorate has been investigating the
present case like other cases where the company takes loan,
purposelully defaults on the loans and in the end get away by paying
OTS with the bank, where they pav only small percentage of the loan
dues and thus cause undue loss o the bank while enriching
themselves, It is at investigation stage. The petitioners have o co-
operate with the Investigating Oflicer by appearing before him

pursuant o the summons issued by the Enforcement Directorate,

49, In the present case also, the wial O1% payiment done by
petittoner No.d 1s only a small fraction of total dues. The details of
the same are specifically mentioned in the tabular torm mentioned
supra.. The allegation against petthioner No.4 15 that 1t has causad a
massive loss of Rs.182.99 Crores to the public sector banks and the
sama 15 also specihcally mentioned in the complaints  dated
300062018 and 29.02.2020 by the Central Bank ol India and Bank of
Maharashtra. The said money ultimately belongs to the public and tax
payers. Thus, prima facie, the petitioners have committed fraud nol
only against one or two banks, but against the public in general and it

is a ‘loan [raud’ and it1s an feconomic offence’.

), Such economic frauds adversely alfect the financial and
economic well-being ol the Nation and have implications which lic
bevond the domain of a mere dispute between petitioner No.4 and the

above said banks. The mere fact that the banks which are already
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under stress to clear the WNPAs from their books aceepted the 0TS,
will not absolve the pelitioners from criminal charges. The Apex
Court in the above said judgments categorically held that in economic
offences, 1t 15 nol proper for the High Court to exercise its inherent
powers under Section - 482 of tha Cr.P.C o quash the FIRs/charge
sheets. It is nothing but stalling investigation / enguiry inihaled by the

Authorized Officer under the provisicns of PMLA,

3l The Apex Court, in a recent degment in Sau. Kamal
Shivaji Pokarnekar v. The State of Maharashtra', categorically
held that quashing the criminal proceedings is cailed for only in a case
where the complaint does not disclose any offence, or 15 frivolous,
vexatious, or oppressive, [ he allegations set out in the complaint do
not constitute the otfence of which cognizance has been taken by the
“agristrate, it is open to the High Court to guash the same. [l is nol
necessary Lthat a meticulous analyvsis of the case should be done before
the Trial to find oul whether the case would ¢nd in conviction or
acquittal, T it appears on a reading ol the complaint and consideration
of the allegations therein, in the light of the statement made on oath
that the ingredients of the offence are disclosed, there would be no
justification for the High: Courl to interfere. Defences that may be
available, or facis/aspects which when established during the trial,
may lead to acquitizl, are not grounds for quashing the complaint at

the threshold, At that stage, the only guestion relevant is wheather the

VAR 2019 S8R4T
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averments in the complaint speil out the ingredients of a criminal

offence or not.

52, It is further held that the correctness or otherwise of the
said allegations has to be decided only in the Trial. At the nitial stage
of iszuance of process il 1s nol open o the Courts o stifle the
proceedings by entering into the merits of the contantions made on
behall of the aceused. Criminal complains cannol be quashed only on
the pround thar the allegations made therein appear to be ol a civil
nature, If the ingredients of the offence alleged apainst the gecused are
prima [acie made out in the complaint, the criminal proceeding shall

et ha interdicted.

533 In view of the above said authoritative pronouncement of
law, coming to the facts of the case on hand, as discussed supra. there
are specific allegations agamst the petitioners herain.  The madus
cperandl adopted by the petitioners 15 also specifically mentioned in

the complaints as stated above,

34, At the cost of repetition. it is once again reiterated that
jrima facie it appears that the petitioners are economic oflenders.
The crimes are at investigation stage.  The Investigating (Mficer of
Central Bureau of Investigation 15 collecting the evidence and he has
1o record the statements of witnesses including the material witnesses.
The Enforcement Dhrectorate is conducting only investigation and it

nas to proceed further in accordance with the provisions ol the PMLA.
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ECIR cannot be equated with FIR. The petitioners hersin whon

summons under Sccuon - 30 of the PMLA were served cannot he

ireated as accused.

35, Considering the said aspects, and also the seriousness of
the oflences committed by the petitioners and also the modus
operandi adopted by them, this Court 1¢ not inclined 1o quash the
gbove sawd FIRs and the ECIR / Summens issued by the Enforcement
Directorate. Therefore, all the Criminal Petitions lack merit and the

same are liable o be dismissed.

56, Acvcordingly, the Criminal Pelitions are dismissed. The
mterim orders passed by this Court on 13092020 1in Crl.P.Nos. 3966
and 3982 of 2020 and on |9.10.2020 in T.ANo.2 of 2020 in CriF.

i 272 of 2020 stand vacated.

As a sequel, miscellansous petitions, It any, pending m all the

Criminal Petitions shall stand clozed.

Ta,

SD/- K. AMMA|
ASSISTNAT REGISTRAR

IITRUE COPY{/ -
SECTION OFF|CER

One Fair Copy to the Hon'ble Sri Justice K. LAKSHMAN

{For His Lordships kind perusal)

1. The Station House Officer, CBI/BS AND FC Police Station, Ban
: ; i 3 : alore.
2. Cne CC to Sr D. B. Chaitanya, Advocate [QPUC) s
3. One CC o 5ri D. B, Narasimha Sharma, Advocate [OPUC]
4. Two CCs to K. Surender (Special Public Prosecutar, for CBIHigh Court for the
Stale of Talangana, at Hyderabad [OUT]
5. #TLR Coples
6. The Under Secretary, Union of India Ministry of iaw Justi
Moisie S by ¢, Justice and Caompany
7. The Secrelary Advocates Assaciation (TG Libra High - ildis
iishanshs (TG) ry, High Court Buildings
g

Tweo CD Copies

S



HIGH COURT
KLJ
DATED:22/12/2020

COMMON ORDER
CRLP.No.3966, 3982 and 4272 of 2020

DISMISSING THE CRIMINAL PETITIONS

S
= T
'|IE .,__:_.|;.-.E‘J}

T aylnfern

R
. |
" |



