HIGH COURT FOR THE STATE OF TELANGANA AT HYDERABAD
(Special Original Jurisdiction)

WEDMNESDAY, THE THIRTIETH DAY COF DECEMBER
TWO THOUSAND AND TWENTY

PRESENT
THE HON'ELE SRI JUSTICE K. LAKSHMAN
WRIT PETITION Nos.12263, 12275, 13601 and 13614 of 2019

WRIT PETITION NO: 12263 OF 2019

Between:

IS Agarwal Foundries, Read. Office, Rama Towards, 2™ Floor, 5-4-83, Mahatma
Gandhi Road, Secunderabad, Rep. by its Managing Director, Pramaod Agarwal,

..PETITIONER
AND

1. The Scuthern Power Distribution Company Ltd of Telangana Siate, Mint

Compound, Hyderabad, Rep. by its Chajrman and Managing Directar.

The Chief General Manager, (IPC and RAC), TSSPDCL, Corporate Office, Mint

Compound. Hyderabad.

The Superintending Engineer, Operation, Medak, TSSPDCL, Medak District.

The Senior Accounts Officer, TSSPDCL, Medak, Medak District.
..RESPONDENTS

N

Patition under Aricle 226 of the Constitution of India praying thal in the
circumstances stated in the affidavil filed therewith, the High Court may be pleasead
o issue a writ in the nature of a Writ of Mandamus or any other appropriate wril,
direction, order or orders declaring the action of the respondents in levying
Deaviation charges for drawl/over drawl power when grid frequency i helow 49.85
fur the months of January-2019 to May 2018 as wholly arbitrary, illegal, without
jurisdiction, offending the principles of natural justice and void and consequently
direct the resnondents either to repay or adjust the amount in the further bills.
1A NO: 1 OF 2019

Petiticn under Section 151 CPC praying that in the circumstances stated in

the affidavit filed in support of the petition, the High Courl may be pleased 1o direct
the respondents not to levy and collect any deviation charges from the pelilionar,

IA NO: 2 OF 2019

Between:

1. The Southem Power Distribution Company Lid of Telangana State, Minl
Compound, Hyderabad, Rep. by its Chairman and Managing Diractor.

The Chief Ganeral Manager, (IPC and RAC), TSSPDCL, Corporate Office, Mint
Compourd, Hydaerabad.

The Superintending Engineer, Operation, Medak, TSSPDCL. Medak District.
The Senior Accounts Officer, TSSPDCL, Madak, Medak District.

B M

...Petitioners/Respondents
AND
MS Agarwal Foundries, Regd. Office. Rama Towards, 2™ Floor, 5-4-83, Mahaima
Gandhi Road Secunderabad, Rep. by its Managing Director, Pramod Agarwal.

...Respondent/Petitionar



Patition under Section 151 CPC praying that in the cirgumstances stated n
the affidavil filed in support of the petition, the High Court may be pleasad to vacales
the interim orders dated 20-08-2019 in W.P. No.12263 of 2019 and dismiss the wril

patition.

WRIT PETITION NO: 12275 OF 2019

Between:

Agarwal Foundres, Regd. Office at Rama Towards, 2nd Floor. 5-4-53, Mahatma
Gandhi Road, Secunderabad, Rep. by its Proprietor, Pramod Agarwal.
..PETITIONER

AND

1. The Southern Power Distribution Company Ltd of Talangana State, Mint
Compeund, Hyderabad, Rep. by its Chairman and Managing Director.

7. The Chiel Genaral Manager, (IPC and RAC), TSSPDCL, Caomporate Office, Mind
Cormpound, Hyderabad.

4. The Suparintending En%;naer: Operation, Madchal, TSSPDCL, Medchal District.

4. The Senior Accounts Officer, TSSPDCL, Medchal, Medchal District

..RESPONDENTS

Petition under Article 226 of the Constitution of India praying lhal in the
circumstancas stated in the affidavit filed therewith, the High Court may be pleased to
izgue @ wril in the nature of a Writ of Mandamus or any other appropriate writ,
direction, order or orders declzring the action of the respondeants in levying Deviation
charges for drawliover drawl power when grid frequency is below 4885 for the
months of January-2019 to May 2018 as wholly arbitrary, illagal, without jurisdiction,
offending the principles of natural justice and wvaic and conssquently direcl the
respondents aither to repay or adjust the amounl in the further bills.
1A NO: 1 OF 2019

Petitinn undar Section 151 CPC praying that in the circumstances stated in the

alfidavit filed in support of the petition, the High Court may be pleasad fo direct the
respondents not to lavy and collect any daviation charges from the petitioner.

1A NO: 2 OF 2019
Betwasan:

1. The Southem Power Distribution Company Ltd of Telangana State, Mint
Compound, Hyderabad, Rep. by its Chairman and Managing Directar.

2. The Chief General Manager, {IPC and RAC), TSSPDCL, Corporate Office, Mint
Compound, Hyderabad,

3. The Superintending Engineer, Oparation, Medchal, TSSPDCL, Medchal Dislrict,

4, The Senior Accounts Officer, TSSPDCL, Medchal, Medchal District

...Petitioner/Respondents
AND

fgarwal Foundries, Regd. Office at Rama Towards, Znd Floor, 5-4-83, Mahzima
Gandhi Road, Secunderabad, Rep. by its Proprietor, Framod Aganwval.

...Respondents/Petitionar

Patition under Section 151 CPC praying that in the circumstances stated in the

affidavit filed in support of the peliion, the High Court may be pleasad to vacate the



inferim orders dated Z0-06-2019 in W.P.No 12275 of 2019 and dismiss the writ
peatiticn,

WRIT PETITION NO: 13601 OF 2019

Betweean:

As Agarwal Foundries Pyl Ltd., Regd. Office, Rama Towards, 2Znd Floor, 5-4-83,
Mahatma Ganchi Road, Secunderabad, Rep. by its Managing Director, Pramod

Agarwal.
-.PETITIONER
AND

1. Tha TS TRANSCO, Rep. by ils Chairman and Managing Diractor, Vidyut
Soudha, Hyderabad,

The Southern Power Distnbution Company Lid, of Telangana State, Mint
Compound, Hydorabad, Rep. by its Chairman and Managing Director.

The Chiel Engineer, SLDC, TS TRANSCO, Vidyut Soudha, Hyderabad.

The Chief General Manager (IPC and RAC), TSSPDCL, Corporate Offica, Mint
Compound, Hyderabad.

The Superintanding Enginger, Operation, Medak, TSSPDCL, Medak District

At ha

th

-.RESPONDENTS

Fetition under Aricle 226 of the Consfitution of India praying that in the
croumstances staled in the affidavil filed therewith, the High Court may be pleazed to
iggue @ writ in the nature of a Writ of Mandamus or any other appropriate writ,
direction, order or orders declaring the action of the respondents in not issuing Mo
Dhjection Certificata to the patitionar to avail open accass power as wholly arbitrary,
egal, without jurisdiction, offending the principles of natural justice and void,
1A NO: 1 OF 2018

Paotition under Saction 151 CPC praying that in the circumstances stated in the

affidavit filed in support of the petition, the High Court may be pleased to direct the
respondents to ssue No Objaclion certificate to the petitioner to enable it to avail
opon accoss power Pending disposal of the Wit Petition,

1A NO: 20F 2019

Between:

1. The TS TRANSCO, Rep. by itz Chairman and Managing Direclor, Vidyut
Soudha, Hyderabad. ;

7. The Scuthern Power Distribution Company Lid, of Telangana State, Mint

Compeourd, Hyderabad, Rep. by its Chairman and Managing Director.

The Chief Enginesr, SLDC, TS TRANSCO, Vidyut Soudha, Hyderabad.

The Chief General Manager, (IPC and RAC), TSSPDCL, Corporate Cifice, Mint

Compound, Hyderabad.

The guperintendi:lg Engineer, Operation, Medak, TSSPDCL, Medak Distnct

fA

th

...Patitioners/Ras pondents
AND

MS Agarwal Foundries Pyl Lid., Regd. Office, Rama Towards, 2nd Floor, 5-4-83,
Mahalma Gandhi Read, Secundsrabad, Rep. by its Managing Director, Framod
Acanval.

R ...Respondent/Patitionar

Petition undar Section 151 CPC praying that in the circumstances stated in the
affidavit filed in support of the petition, the High Courl may be pleased to vacate the



interim orders dated 04-07-2019 in WP, No.13601 of 2019 and dismiss the writ

patition.

WRIT PETITION NO: 13614 OF 2019

Between:

Agarwal Foundres, Regd. Office al Rama Towards, 2nd Floor, 5-4-83,

Mahatma Gandhi Road, Secunderabad, Rep. by its Proprietor, Pramod Aganval,
--.PETITIONER

AND

—a

. The TS TRANSCO, Rep. by its Chairman and Managing Diractor, Vidyut
Soudha, Hydarabad.

Tha Southern Powsr Distribution Company Lid of Telangana State, Mint
Cempound, Hyderabad, Rep, by its Chairman and Managing Director,

The Chief Engingar, SLDC, TS TRANSCO, Vidyut Soudha, Hyderabad.

The Chief General Manager, (IPC and RAC), TSSPDCL, Corporate Office. Mint
Compound, Hyderabad,

The Superintending Engineer, Operation, Medchal, TSSPRDCL, Madahal District.

Loy TR S

-.RESPONDENTS

Patition under Aricle 226 of the Constitution of India praying that in the
circumstances stated in the affidavit filed therawith, the High Court may be pleased o
issus a writ in the nature of a Writ of Mandamus or any othar appropriate writ,
direction, order or orders declaring the action of the respondents in not issuing Mo
Objection Certificate to the petitioner 1o avall opan accass power as wholly arbitrary,
llegal, witheut jurisdiction, offending the principles of natural justice and woid.
1A NO: 1 0F 2019

Petition under Section 1581 CPC praying that in the circumstances stated in the

affidavit filed in support of the petition, the High Court may be pleased to direct the
respondents to issue No Objection ceorificate to the petitioher to enable it 1o avail

apen accass power pending disposal of the writ patition.

1A NO: 2 OF 2019

Between:

1. The TS TRANSCOD, Rep. by its Chairman and Managing Director. Vidyut
Soudha, Hyderabad,

2. The Southem Power Distribution Company Ltd of Telangana State, Mint
Compound, Hyderabad, Rep. by its Chairman and Managing Director,

4. The Chiet Engineer, SLDC, TS TRANMZCO, Vidyut Scudha, Hyderabad.

4, The Chief General Manager, (IPC and RAC), TSSPDCL, Corporate Office. Mint
Compound, Hyderabad, _

5. The Superintending Engineer, Operation, Medchal, TSSPDCL, Medchal District,

...Petitioners/Respondents
AMND

Agarwal Foundries, Regd. Office at Rama Towards, 2nd Floor, 5-4-83,
Mahatma Gandhi Road, Secunderabad, Rep. by its Froprielor, Pramod Agarwal.

..Respondent/Petitioner

Petition under Section 151 CPC praying that in the circumstances stated in the
affidavit filed in support of the petition, the High Court may be pleased to vacate the



interim ordars dated 05-07-2018 in W.P.No 13614 of 2019 znd cismiss the writ
petition.
Counsel for the Petitioner in all W, Ps.: SR1L. M.F. CHANDRAMOLULI

Counsel for the Respondents in all W.Ps.: 3RI J. RAMACHANDER RAD,
ADDITIONAL ADVOCATE GENERAL REPRESENTING
SRI R. VINOD REDDY, SC FOR TSSPDCL

The Court made the following: COMMON ORDER



HONOURABLE SRIJUSTICE K. LAKSHMAN

WRIL PETITION Nos 12263, 12275, 13601 AND 13614 OL° 2019

CONMMON OBRDER:

WS Agaraal Foundrics led W.P. No 12262 of 2019 1w declare
the action of the respondents in levving deviauon charges for draw] ¢
over drawl power when zrid frequency 1s helow 49,55 for the months
of January, 2019 to May, 2019, as arbatrary and illegal, and for
consequential direction to the respondents either to repay or adjust the
amount n further bills.  Agarwal Foundries, a proprietary concern,

Lled W.P. No. 12275 of 2019 far the above said relief.

2. MS Agarwal Foundries Private Limited filed W.P. NoJ13601
of 2019 o declare the action of the respondents 0 not 1ssuing Mo
Objection Certilicate (NOC) 1o the peutioner 10 avail open access
power as illegal.  The above said Agarwal Foundres lled WP
Mo 136l of 2009 seeking similar reliel as sousht n WP Mo 13601

ol 20149,

1. The pleadings in all the above said writ petitions are
common, interconnected and, therefore, the same are heing disposed

of by way of a conmmaon order.

4. Heard Mr. M.P. Chandramouli, learned counsel tor the
petitioner in all the writ petiions and Mr. ). Ramachander Rao,
learned Additional Advocate General, representing Mr, R, Vinad
Reddy, learmned Standing Counsel appeanng on behall ol the

respondents,
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W.P.Nos. 12263 AND 12275 OF 2019

LAy

, CONTENTIONS OF THE PETITIONER:

11 MS Apgarwal Foundries, petitioner in W.P. No.12263 of
20149, is a manufaceurer of High Class Ferrous and Non-ferrous
(Castings in the factory situated at Chetla Gouraram, Toopran Mandal,
Medak Dismict. 1t was drawing power from respondent No.l
GISCOM with Service No. MDEK 893 with CMD of 230000 KV A,
Apart from the said supply, the petitioner is also purchasing power
[rom Indian Unergy Bxchange for Shot [EX from APGPCL and
Maruthy Ispath {Captve Generation) under Open Access Faeility
provided under Section 42 of the Electricity Act, 2005 (hereinaller

referred to as ‘Act, 20037,

1) Whereas, the petitioner in WP, Neo.12275 of 2019 ic.,
Agarwal Foundries, a proprictary concern, is a manufacturer of Steel
and it 15 drawing power from respondent No.l DISCOM with Service
Mo MCL.No.620 11 the lactory siluated at Pet Basheerabad, Medchal
District. [t 1y drawing power from respondent No.l DISCOM with
service Mo, MCL 620 with CMD of 6500 KVA, Apart from the said
supply, the petitoner is also purchasing power [fom Indian Encroy
Exchange tor Short IEX from APGPCL and Maruthi Ispath (Captive
Creneration) under Open Access Facility provided woder Section 42 of

the Act, 2003,
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i) The Central Llectricily Regulatory Commission (CERC)
passed a Regulution called Open Access Inter-alate Regulation, 2008,
o regulate the inter-state open access. The erstwinle AP, Electneity
Regulation Commission passed Open Access Terms and Conditions
Repulation, 2005 to regulate the Open Access within the State which

is now adopted to the Telangana State,

v} Another relevanl Regulation issued by APERC 15 Lhe
inferim balancing and  settlement Repulation for open  access
iransactions. As per the said Code, licenses has o do monthly
balancing, Under Clause = 20 of CERC Regulation, 2008, cover
inpection or under injection of power and over drawl or under drawl of
power is dealt with and deviations will be accounted in the intra state
accounting scheme., The CERC issued a Repulation called deviation
seitlernent mechanism and related matiers Regulation, 2014, As per
Kegulation - 5 (1), the charges for the deviations for all the time-
blocks shall be pavable for over drawl by the buver and under
mjection by the scller and recervable for under draw] by the buyer and
over mnjection by the seller and shall be worked out on the average
frequency of a tme block af the rates specified m the table, As per
Regulalion - 7 (4). in addition o charges lor devialion as stipulated
under Regulation - 3 of the Regulations, addifional charge for
deviation shall be applicable lor over mjection ¢ under drawl ol
electricity for each time block by a seller / buver as the case may he

when grid [requency i8 “530.10 He and above™ ut the rates equivalent
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to charges of deviation correapondent to the prid frequency of *helow
SO.01 He, but mot below 5000 Hz". 7.44 is amended by 47
amendment Regulabion by substituting “30.01 Hz and above by the

word “30.03 He and abowve®,

vy The power consumed by Aparwal Foundnes from all the
sources shall be within the CMD ol 6300 KVA, MS Apgarwal
Foundries {from all the sources shall be withn the CMD ot 250000
KWA. Both the pelitioners have nol conswned power [rom open
access sources over and above the quantity purchased and scheduled.
They underutilize the power irom other sources. In prool of the same,
the petitioners have hled chart for the period from January, 2009 1o

April, 2019,

vi} Both the petitioners are not the buvers of open access power
for its entire requirements. They are the consumers of respondent
Mo 1 DISCONM and they paid demand charges for 80% of the CMD of
25000 KV A and 6500 KV A respectively, whether it unlizes power to
mainlain the permissible grid requency or not from DISCOM.
Theretore, the petitionars cannot be brought under 2014 Repulation.
Even if the petitioners have drawn power when the grid frequency s
Below 49,85, there 1s no vielation as the wlal drawn power nuous the
open access power is charged by the DISCOM as its power. In proot
ot the same, they have filed the chart. 1f deviation charges are levied

lor the consumption, 1L amounts W double levy,
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vil) The charging provision is Regulation -5 of 2014, As per
the said regulaton, charges for deviation shall be payable for over
drawl by the buver and under injection by the seller. Both the
petitioners never overdrew the power. In prool of the same, they [iled
statemnent for the months of January, 2009 to Mav, 2009 and also CO

bills,

viil) The petittoner in WP, No 12263 of 2019 has received
C.C. bill for the month of March, 2019, in which an amount of
Rs. 14, 74,465/~ was levied as additional deviaoon charges. There upon
the petitioner verified the abstract of energy deviation and found that
there was no deviation contemplated under Clause - 5 ol CERC
Regulation 2004 and also there 15 no addibonal deviation of more than
| 2% as stipulated in Regulation - 7. Whereas, the petitioner m WP,
Mo 12275 of 2019, realized that in the C.C. hills of January 1o April,
deviation charges were levied as additional deviation charges for
drawn energy, There upon, 1t verificd the abstract of enerpy deviation
and lound that thers was no deviation conlemplated under Clause 5 of
CERC Regulation, 2014 and also there was no additional deviation of
more than 2% as stipulated in Regulation - 7. Therefore, the levy of
additional deviation charges 1s illegal and thus, thev addressed letrers
dated 18042009 and 05052019 respectively to respondent No.2
stating that when deviation 1s shown as *INIL® in (he abstract, there
camot be any . additonal  deviation charges, and requested for

withdrawal of the levy, Despite receiving and acknowledging the
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i
letter dated 09035 2019, there was no response [rom the respondents.
The respondents have not furnished as to the drawl or over drawl
particulars in the schedules and, theretore, the said action of the
respondents is against the principles of natural justice. Howoever, atter
receipting the letter dated 18.04.2019, respondent No.2 gave a reply
dated 30L04.20019 stating that as per Clawse 8 of CERC Regulation,
2014 and Clause - 4.6 of the 4™ amendment Regulation, 2018,
additional charges for deviation for over drawls for cach fime block
when prid frequency is below 44985 He shall be pavable. DBut,
respondent Mo2 has oot addressed the objection raised by the
petitioner in the suid reply, Therefore, It has addressed another letier
dated 05.06,2019 stating that it is not dispuling the provisions of the
Regulation to charge additional deviabon charges when the hinul s
crossed, bul the fact that when it has not utilized the power over above
the stipulated percentage as to how the charges are levied 15 not
answered, The petitioner has received Rs.38,928/- for uulization of
power. To the said letter, respondent No.2 zave a reply stating that
devigtion energy over drawn when the [requency 15 4985 He and
above s zero and, therelore, the charges are NIL as shown in
Colummns 7 10 Y. Bui, deviation energy over drawn when the
frequency 15 below 49853 Hz s 1,753,532 Units as shown i Colanm
10, a sum of Rs.14,74.465/- is charged. In support of the same,
respondent No.2 has annexed an abstract of statement by charging the
heading ol the last column as ‘deviation energy over drawn when the

lreguency 15 below 49385 He'. In the swd abstract ol slatemenl
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annexed 1o C.C. bill, the heading of the last column is “deviation ol
energy drawn when the [requency i3 below 4985 1l2'. In the
anmexures to the C.C Wlls for Janwary o May, 2019 also similar
headings are appeared.  Thus, there is lot of difference from drawn
energy and over drawn energy when the frequency 1s below 49,85 He,
The former dees not attract any deviation charges and, thercfore, in
the annexure to the letter, respondent Mo.2 altercd drawn encray ay
over drawn energy.  Respondent No.2 has not [urmished as o the
draw] aor over drawl particulars 1n the schedules, Therefore, the said
it action on the part of respondents 15 against the principles of natural

justice,

ix) The deviation charees are not applicable to the petitioners
as they are the consumers of the DISCOM. Fven i1 deviation charges
are applicable for the power drawn through open aceess, even then the
peliloners never over drawn, but alwavs under drawn and the
DISCOM paid lor the under drawl.  Thus, the action of the
respondents in levving deviation charges for the drawn power when
erid frequency 1s below 4985 Hz for the penod from January, 2019 1o
May, 2019 is wholly arbitrary and illegal. The petitionars, under the
threat of disconnection, have paid the devistion charges under protest
for the months of January to April, 2019 and the respondents are
liable either 1o repay or adjust the same towards over drawl and drawl

power when gnd.frequency 1s below 49 85 Hz
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x] With the above said contentions, the petitioners sought fo
declare the gction of Lthe respondents i levying deviation charges for
draw| 7 over draw| power when goid freguency 1s below 4985 He for
the months of January to May, 2009 as allegal and sought for a
consequential direcuon to the respondents either to repay or adjust the

amount in the further hills,

6, This Courl vide order dated 20.06.2019, granted inferim stay
as prayed for in W.P. Mos. 12263 and 12275 ol 2019 ie., the
respondents are directed not wo levy and collect any deviation charges

from the petitioner.

7. CONTENTIONS OF THE RESPONDENTS:

1) Respondent No.2 has filed counter denving the allegations
levelled by the petitioners in both the writ pehifions.  Infer-state open
access fransactions are regulated by CLRC Open Access Regulations,
20008, The potioners have wrongly based thoir entire case on
APERC Cipen Access Regulations 2 of 2005, The provisions of

Regulation 2 of 2005 govern only Intra-state open access rausactions.

it} There are two lypes of (ransactions, through which the
pelioners are avatling open access power; (a) Short Term Inter -
State (Bilateral) - by this method, the petloners approach the
generalor for purchasing power and direetly pay the cost of power to
ihe generator.  The power that 15 purchased by the petitioners 1s

wheeled up to delivery point of the petitioners by TS TRANSCO and
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DISCOM Le., TSSPDCL. As the petitioners are availing open access
power from generator located in other States, the lransaclions are
reaulated ¢ governed by CLRC Hegulations 2003 and subsequent
amendments; (b) Short - Term Inter State (Collective) - 18 an open
access lransaclion avalled by the pettioners / consumers through the
power exchange (IEX), In this transaction, the generators directly deal
with TEX and offor w sell power and 1EX in wrn identilies the
consumers who are willing o purchase the power and roules Lhe
power o Lhe purchaser. The purchaser directly pays the cost of power
to IEX which in turns pays the same to the generator. The power
cxchange (1EX) 18 regulated by CERC, As the pentioners are availing
open. access power from IEX, the wansactions are regulated !

eoverned by CERC Reeulations, 2008 and subseguent amendments.

1111 The petitioners are availing the open access power under
short term inter-state {Collective] transactions regularly as per the
Inter - State Repulabions framed by CERC (Open Access i Inter -
Slate  lransmission} Hepulations, 2008 and s subseguent
amendments, The CERC Reogulations have laid down the proccedural
methodology for application and grant of open access on the loter %
State Transmission System and settlement of the avaled energy
through  the open access trapsaclion as per CLRC (Deviauon
Settlement Mechanism and related matrers) Regulations, 2014, The
main  objective - of CERC  Repulations  {Deviation  Settlement

Mechanism and related matters) Regulations, 2014 15 to maintain grid
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discipline and grid security as envisaged under the Grid Code through
‘commercial mechanism® for deviation settlement through drawl and
injection of eleetricity by users of the grid. In order 1o maintain the
grid discipline and security only, the said Regulation was formulated
to steeamling the energy transacted through open access within the

permissible limits.

1v]  As per the CERC, Open Access Repulations, 2008 and the
subsequent umendments, the consumer has to submit drawl schedules
(for cach 15 minutes time blocks) o Southern Repional Load
Dispaich Centre (SRLDC) on day ahead basis ie, one day in
advance, 1he petitioners have to draw the power as per the Schedule
given to SRLDC and il there are any deviations committed, the
applicable unscheduled interchange charges (U1 Charges) are levied
o the petitioners as per CERC Regulations and  subseguent
amendments, As per the said regulations, the Ul charges for deviation
for cach 001 Iz step 1% oquivalent to 35,60 paise’kWh in the
frequency range of 5005 - 30.00 Hz and 20.84 paise’Kwh in

frequency range “helow 50 He' 1o “helow 49,70 11:°.

v) T the petitioners are aggrieved by any ol regulations issued
cither by CERC or by SERC, they have o approach the Appellale
Iribunal for Electricily constituted under Section 111 of the Aet,
2002, The petitioners have not availed the said remedy and, therefore,
the present wril petitions are liable to be dismissed on the said ground

ufomne,



A
P Na J2263 of 2009 & Harck

11
vi) Respondent No.2 has relied upon Clause - 6 of CERC
(Deviation Settlement Mechanism and reluted matters) Resulation,
2014, CERC (Deviation Settlement Mechanism and related matiers)
Regulation, 2014 were amended from tme Lo tme with an objective
to bring about the desired disaipline in grid operation and also 1o
create a frame work 1o discourage open access users from deviating
their schedules. The open access users are bound lo adhere to their
schedules and should not indulge In over drawl or under drawl of
power during low frequency or high frequency. The CERC has issued
fourth amendment to DEM dated 20.11.2018 w.ell 01.01.2019 and as
per which, the operational frequeney band width has been narrowed
down trom 49 70Hz and 50.10 to 49.85 1z and 50,05 Hz respectively
for sate and secure operation of grid fo mamtain stabihty and
discipling, For viclation of the band width cither by over drawl or
under drawl, the petitioners ¢ consumers are hable to pay charges !
penalties as stipulated in CERC (Deviation Settlement Mechamsm

and related matlers) Regulation, 2014 and subseguent amendments.

vii) The important Clauses 4.3 and 4.13 of the said amended
Repulations, 2008 were relied upon by respondent Moo As the
netilioners are availing power through power exchange (IEX) from
Waruthi Power located m Andhra Pradesh State and from TSSPDCL
under short term inter generator - state opon aceess, the said
amendment Regulations, 2018 is applicable to the petiioners.  Any

inter-state open access user is bound o [ollow the Deviation
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Seitlement Mechamsm Regulations of CERC issued from tlime o

rime.

vill)  The respondent company has nol imposed any power
restrictions on the pelilioners and 15 supplving power 10 them 24 x 7
hours. But, the pelitioners have opted willing for open access power,
The respondent company has issued NOC to them for availing power
through open access at their request,  Any open access consumer iy
bound to follow CERC Open Access Regulations, 2018 as amended
from time to time and it 15 the prime responsibility of open access
conswmer Lo maintain grid discipling by means of nol devialing the
open access power schedules as procured by the  petitioners
themselves, But, the petitioners have deviated the open access power
schedules cither by means of under drawl / over drawls in certain time
blocks and created indiscipline in the grid causing gnd insecurity and

the petitioners are solely responsible for the same,

1) As the petitioners are not consumers of respondent
company alone and drawing its entire power from it, but drawing
power through open access, the pelitoners canmot over draw power
when gnd frequency is below 49.85 Hz, which is a bar as per the
CLEC Deviation Scttiement Mechanism Repulations, 2018, These
deviations by the petitioners would in tum affect the respondent’s
company power schedules and deviation charges for such energy over
drawn when grid frequency is below 4985 Hz is levied on to the

tespondent company by Southern Region Load Dhsparch Cente and
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the same s passcd on o the petitioners,  The deviation charges are
collected by the SRLDC for causing indiscipling n the gnid by over
drawl / under drawl ol energy. The deviation charpes imposed by
SRLIDC on the respondent company are in addition o the power
purchase cost by it. Henee, the same is collected from the petitioners
and it is not a double levy. The contention of the peritioners that they
never overdrawn the power and that the respondent company is

levying charges amounts to double Tevy, is tuctually incorrect,

x} The pettioners are not meeting its  entite power
requitements through open access and, therefore, they wre drawing
power [rom the respondent company also.  The quantity of power
drown by them trom the respondent company is infirm,  As the
petitioners are nol only drawing its antire power reguirements rom
the respondent company, but also drewing power under inter-state
open access system, CERC DSM Amendment Regulanons, 2015 are
also applicable on them. There is no cxemption of applicability of
CERC DSM Regulations, 2018 either partially or totally to any

consumer seeking power through open access.

xi) The petitioners have over drawn the energy when prid
[requency is below 4935 Hz and deviation charges towards over
drawn encrgy when grid [requency is below 49.85 Hz have Lo be pad
by the petitioners to the respondent company, For the energy under
drawn by the pelitioners less than the open access power, Lhe

deviation charges wowards energy under drawn 15 already adjusted as
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shown in the annexure. The petifioners are meeting its power
requitements partially through open access and partially from the
respondent company.  As per the CERC DSM Regulations, 2014,
deviations (over drawl / under drawl) are to be reckoned lor each 15
minutes time hlock.  Lhe energy that is over drawn by the petitioners
more than open access power when grid frequency is above 4985 He,
tie Deviation Charges on the guanlum of enerpy over drawn is
applicable as per CERC DSM Amendment Regulavons, 20138, But,
the same is not collected from the petitioners.  Only additional
deviation charpes towards energy over drawn by the pelitioner when
erid (requency is below 49,85 Hz as per the CERC DEM Amendmenl
Regulations, 2018 is churged Lo the petitioners and the same is liable

1o be paid by them.

xii) The petitioners are wrongly interpreting that dewviation
energy over drawn when grid (teguency is above 49.#5 Hz shown as
NIL in the day wisc energy absteact, hence, the pelilioners are not
liuble to pay the deviation charges. From the abstract, 1t is clearly
evident that there are two columns of Deviation Lnergy over drawn,
{1) Deviation energy over drawn when grid frequency 15 above 4953
Hz; and (ii}) Deviation cnergy over drawn when grid frequency is
helow 4985 He.  In the abstract of March, 2019, deviation encrgy
aver drawn when grid [requency is above 4985 Hz is shown as NIL,
and deviation enerpy over drawn when gprid frequency is below 3485

[z is 1,75,532 Units in respect of the petitioner in W.P.INo. [ 2263 of
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2019, and 20,270 Units in respect of the pelittoner in W.E, Mo 12275
of 2019, Hence, additional deviation charges of Rs. 14.74.465/- for
energy over dravwn when grid frequency 15 below 49,85 Hz 0 respect
of the petittioner in W.P. No.12263 of 2019, while an amount of
Rs 1,770,252/~ In respect of the pefitioner n W.I. No. 12275 of 2019,
Thus, both the petitoners are wrongly contending that additional
charges are levied when they have nol over drawn the power thin the

stipulated percentage when grid [requency 15 below 4955 He,

xiil) As per Repulation - 7 (Limits on Deviation Volume and
consequences of crossing hoits) of the Principal Regsulations, 2014,
clause (17 strictly no over draw] of eleetrieity is allowed when grid
[tequency 15 below 4970 Iz which amended 1o below 4985 e in
Amendment Regulations, 2018, Anv over drawl of energy when grid
[requency 15 below 4983 Hz would pose a threat o grid security,
Hence, additional deviation charges, as staled above, [or energy over
drawn when grid frequency 1s below 4985 Hz, 15 to be paid by both

the petitioners,

x1v) The petitioners having avalled the incentives earher, 1y
now refiusing to comply with the above Repulaions, 20004 and pav the
L1 charges [or devialions which are applicable al present. Respoodent
No.2 has mentioned the incentives pald to the petitoners from April,
2018 to December, 201s; and also the charges levied bor the
deviations from January, 2019 to May, 2019 as per 4% amendment

woe [ 01012019 in a tabular Torm. ‘The mformation furmshed in the
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tabular Torm clearly demonstrates that the petitloners were gettiing
incentives after the fourth amendment to DSM by CERC. The
petitioners started  disputing the penal charges imposed due to
improper scheduling of their encrgy which has affected the prid
discipline and 15 having huge impact on the grid stability. The CERC
(Deviation Scetlement Mechanism and Relaed Matters) Regulations,
2014 and all amendments are also applicable to the State DISCOMS
ne., TSSPDCL. The State Load Dispatch Centre (SLDC) imposes the
LT charges on the TSSPDCL collectively for the entire deviations in
ils operational area, The TSSPDICL pays the total deviation charges
to the SL.ODC and in turn collects the said charges from its open access
consumers  based on deviations committed by cach  conswiner.
Respondent No.2 has also shown the details of deviation charges paid
by the TSSPFDCL collectively for the deviations by (18 open access
consumers inoa tabular form. By referring to the same, it is contended
by respondent WNo,2 that it is the prime responsibility of any open
access user o deaw power within open access power schedule w sale
puard the electricity @mid. The deviations {over drawl / under drawl)
by open access consumer will adversely atfect the transmission and

clistribution net work of the respondent company.

xvl The TESPDCL, as a distributon licensee, is also lable to
comply with the terms and conditions of the CERC Regulations and
has W lollow the same methodologies and it has to pay deviation

charces for the deviations made by intra-state entities and has to



KL
WP No 12263 af 2019 & Barcl:
I7

colleet the same [rom the petitionars for the deviations made by Lhe
petitioners rom their scheduled enmergy.  The petitioners have over
drawn energy maore than open access power scheduled when orid
frequency 15 below 4985 Heo  Therefore, the bills issued to the
petitioners including additional deviation charges of Rs,1,70,252/ and
K4 .59 57 310¢- for the months of January, 2019 o May, 2019 in
respect of the petitioners in W.P, Nos. 12275 and 12263 of 2019
respectively are correet and legal and in accordance with CERC DEM

Amendment Regulations, 2015,

xvi) DBoth the petitioners have deviated from power schedules
and. therefore, they are liable to pay Ul charges which are alreudy
demanded, Both the petitioners are still indulaging in grid indiscipline
by over drawing power more than what 15 scheduled through open
access. Due 1o over drawl ol open access power by the petitioners,
there 1s hikelithood of tripping of grid which would result in great loss

to the respondent and other consimers,

xvil) With the above contentions, respondent Ne.2 soughl w
dismiss both the writ petitions by vacating the fnterim orders granted

by this Courl carlier.

8. Mr. M.P, Chandramouli, learmmed counsel for the petitioner,
would subimit that as per Section 42 ol the Act, 2003, it shall be the
duty of a distribution licensee to develap and maintain an efficient,

coordinated and cconomical distribubion system in his area ol supply
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and to supply electricity in accordance with the provisions contained
in the Act.  As per Hegulation - 3 of the CERC 2014, charges for
deviations for all the ime-blocks shall be payable for over drawl by
buver and under- injection by seller and receivable for under-drawl by
buver and owver-injection by seller and shall he worked out on an
average freguency of a tume-block ar the rates specitied in the table
mentioned therein,  As per the said table, not below 4985 average
frequency ol the Ume block (ITz) refers Rs490.60 (paise’kWh)
towards charges tor deviation. As per Regulation - 7, over-drawls /
under drawls of eleciricity by any buyer durmg a lime block shall not
exceed 12% of its scheduled drawl or 130 MW, whichever 1s lower,
when grd frequency is “49.70% Tz and above. Provided that no over
drawl of electricity by any buyer shall be permissibic when grid
frequency 1s “helow 4970 Hz", He would further submit that even as
per the counter filed by respondent Nel, the petitioners are not
directly drawing the power in open access.  20% of power is
contractual demand. hrespective of the fact whether the petitioners
are using the same or nol, the respondents are charging the same

double.

0, It is [urther contended by the learned counsel for the
petitioners that the petitioners are not the buyers of open aceess power
for its entire reguirements, but they are the consumers ol respondent
No.l DISCOM and they paid demand charges for 80% of CMD of

Rs. 25000 KVA and 6300 KVA respectively, whether it utilizes power
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or not Fom the DISCOM.  Therefors, the DISCOM 5 bound to
maintain the permissible end frequency.  The petlioners cannol be
brought under 2014 Repulation. The said contentions were not
adverted to by respondent No.2 in its counter, Therefore, it 1s deemed
that the said contentions are admitted by respondent No 2
Respondent No2 has alse not considered Lthe contention of the
petitioners with regard to levy of additional deviation charges and also
the contentions that on verification of abstract of energy deviation, the
petitioners found that there is no deviation contemplated under Clause
- 5 ol CLRC Regulation, 2014, and alse there 15 no additional
deviation ot more than 12% as stipulated in Regulation - 7. As such,

levy of additional deviation charges 1s illegal.

10, The learned counsel for the petiioners would alsoe submit
that the petiioners have to obtain NOC from the respondents to avail
open access power.  Accordingly, they have submitted appropriate
applications for NOC dated 27.06.2019.  Despile receiving and
acknowledging the same, the respondents’ authernties did not 1ssuc
WO, Thus, the petiioners have addressed rwo  letters  dated
22062019 and 01.07.2019 to the Chisf General Manager to look mto
the matter and direct the concerned to 1ssue NOC, Even then, there is
no response.  Therefore. Agarwal Foundries filed WP, No 13614 ol
2019 and MS Aearwal Foundnes Pyl Lid., fled W.P.No 1360] of
2019 to declare the acton of respondents 1o not 1ssuing NOC o the

petitioners to avarl open cxcoss power as 1llezal.
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11. Mr. ). Ramachander Rao, learned Addifional Advocate
Cengral, would submit that grid freguency is the criterion.  The
respondent company has not imposed any power restrictions on the
petitioners, and supplving power w the petiioners 24 x 7 hours. But,
the petitiopers have opted willing for open access power. The
respondent company has issued NOC 1o the petitioners for availing
power through open access at their request.  Anv open gecess
consumer is bound o [ollow CERC Open Access Regulations, 2018
as amended from time to time and it is the prime responsibilily of
apen access cousumer o maintain grid discpline by means of not
deviating the open access power schedules as procured by he
petitioners themselves. The petitioners are drawing power through
shott term inter-state open access In addition from respondent
company, The petitioners have over drawn energy over and above the
open gecess power schedule when grid frequency is below 4985 He,
[Tence. the additional deviation charges towards eneroy over drawn
should be pard by the petitioners. [Ie has relied upon Clause - 2 {b) ol
CLEEC (Deviation Scttlement Mechanism  and  related  matters)
Repulation, 2004, which deals with ‘actual drawal®, and as per
which, actual drawl in a time block means electricicy drawn by a
huyir, is the case may be, measured by the interface melers.  Clause -
2 (h) deals with *Deviation’, and as per which, deviarion in a time
block for a seller means its wtal aclual injection minus ks total
scheduled generation and lor a buyer means its total actual drawl

munus ils totzl scheduled drawl, Clause - 2 (g) deals with “time-
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bloek' , and as per which, time-block means a time block ol 15
minutes, for which specified electrical paramcters and guantities are
recarded by special energy meter, with Orst tme block starting at D020
hrs:. Clavse - 5 deals with “charges for deviations™, Clause - 7 deals
with ‘limits on deviation volume and conxequences of crossing
limits*, Theretore, the pehtioners shall net draw power over and
above and under drawl when grid frequency at 49.70Hz and above.
As per Clause - 7.6, in addition to charges for deviation as stipulated
under regulation - 5 of these Repulstions, Additional Charge for
deviation shall be applicable {or over-deawl or under-injection of
glectricity when grid frequency is “below 4970 Hz™ in accordance
with methadology specified in Clause - 8 of this regulation and the
same shall be equivalent to 100% of the charge tor deviation of
§24.04 Paise/kWh cormesponding 1o grid requency “below 49,70 Hz".
Provided further that additional charge for Deviation for under-
injection ol electrivily by a seller, during the rime-hlock when grid
[requency is “helow 49.70 H7" by the gencrating stalions regulated Ty
CERC using coal or lignite or gas supplicd under Administered Price
Mechanism (APM) as the [uel in accordance with methodology
specified in Clause -8 of the regulation shall be cquivalent to 100% of
the Cap Rate for Deviations of 303.04 TaisekWh,  Additional
Charges [or ‘deviation’ shall not be applicable for net over drawls by a

rewron 4% a4 whole [rom other regions,
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12. The learned Additional Advocate General has also referred
1 CERC amendment dated 20011.2018 which came into effect from
01.01.201%. As per Clause - 4.3 of the said amendment Regulation, in
second proviso to Clause (1) of Regulation 7 of the Principal
Repulations, the words “helow 49,70 H=" shall be substituted by the
words “below 4985 He™ and the words “50.10 Hz and above™ shall be
substituted by the words “01L.05 Hz and above™, As per Clause - 4.16,
o clause (8) of Regulation 7 ol the Principal Regulalions, the words
“below 49.70 127 shall be substituted by the words “below 4985

Hz",

13, By relerring o the above said clauses, the learnsd
Additional Advocate General would submut that the petitioners herein
having deviated [rom power schedules are liable to pav Ul charges
which are already demanded. The petitioners are drawing power
through inrer-state open access system from the respondent company.
The petitioners have over drawn energy from open access power
schedules when frequency 1w below 4985 He and, therefore,
additional deviation charges towards energy over and above should he
paid by the petitioners, But, the petitioners are wrongly intemreting
that deviation energy over drawn when grd frequency s above 49,85
Hz shown as NIL in the day wise energy abstract, hence, the

petilicners are not lable w pay deviaton charges.

14, The leamed Additional Advocate General has also placed

relhiance on the prnciple laid down by the Apex Court in Clentral
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Power Distribution Company v, Central Electricity Regulatory

" " 1
Commission .

CONSIDERATION OF THE COURT:

15, In view of the above rival contentions, it is not in dispule
that CERC, Mew Delhi, has issued Notitication dated 06.01.2014, in
exercise of powers conferred under Section 178 ol the Act, 2003, The
ohbjectives of the suid Regolations are lo maintain grid discipling and
orid securnily as envisaged wnder the Gnd Code through  the
commercial mechanism lor deviation Settlement throueh drawl and
injection of electricity by the users of grid, The said regulations are
applicable to sellers and buyers involved in the transactions tacilitated
through short-lerm open access or medium-term open aceess or long-
lerm access 0 inter-State  transmission  of  electricity, The

amendments that have been taken place n both the said Notnfications

arg as under;

Cleuses of Dresemiption of cluuse us per Arnendment as per Mot lsation dated

Cin o aceordance with the

CET A SO 1Y

CERD Maotifeation dated 06.01,2014 20,11, 2018
Clanse - The aver-drawls ¢ under drewls | As per Clanse - 4.3: [n second proviso to
R EN, of electricity by any buwer | clause (1) of Regulatnion 7 af the
during @ toe block shall ool | Primepel Bepulafions, te words “helow
excesd (2% of its scheduled | 4073 HZ™ shall be substituted by the
deawl o 130 MW, whichever is | words “below £5.85 17 and (he wonds
lower, when gmid fregquency is | 3000 Hx wnd  sbowe™  shall  be
49,70 Tz and abwsae’ substifuted by the wonds “30.03 T1z and
abxoye™
Clause - ln  additton e cherges  for | As per Clawse - 4130 Io Clauss (60 of
TN dewiarion s stipulated wnder | Regodation T of  rthe  Principsl
Bepulation 5 of  1hese | Resoplatons, (e wonds “below 4970 112
Beeulations, sdditional cherge | in accordance with ke methodelogry
for deviatinn shall be apnlicable | specitied in clause (3) of fis roealatinn
or ower-drawl  or voder- | aod the soooe stall be eouvalend 1o [00H
imecttan of  clectricity when | of the Charge for Deviation of 324004
eridd fregquency is “below 4970 | Pese S BWh comesponding o the grid

frequency of “helow 4950 BHz° shall be
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meilodology specified
clause (8 of s regulativn gl
the sume shall be equivaicnr to
s of the  chares  For
devipion ol 82404 PaisckWh
coresponding . W e grid
[rguency of “belaw 49,70 Hx"

substibubed by the wonds “below <985 I
Hz in aceordance with the methodology
specified I clause (8] of this regulation
and (he saue shall be cquivalent to 100%,
of the Charge [ur Deviation of 800 paiss /
K¥'h comresponding o the god equency
of “helow 2985 T1e" shall be substituied
iy the words “helow 2985 e in
secoordancs with  the  methodolugy
spocificd 1 clause (81 of thos repulation
snd the zame shall be egquivilenl o 100%
off the charee Dor Deviation of 300 Piase /
BT cnsresponding to the gnd Teguency
ol “below 49.85Hz".

Clase -
Tim

Tae  additional  charee  [for
deviatioer for ever-drawls end

under-ingestion of eleclnely R |
each tme blogk when gmd |
frequency is “helow 49,70 [I2"
shall be a5 specitied by the
Commission os a pereentage of
the charges tnr the deviulion
worrespondiing 0 aVorags gnd
frogquericy of the me hiock
wilh dne consideration e 1he
betiaviour of the amers and
sollors towards vrid discipline,

Provided that the Commissien
may gpeedly dillerent cates for
| Additional Cherges fos
| Deviglion fer over drawls and
{under impectiens and-  tor
differonr ranges of [toguensics

As per Clause 4.06: o clouse (30 of
Bemelation 7 of  the  Principal
Regulations, Lhe words “below 49.70 Hz”
shall b substingred by the wards “heloaw
1 ES HE.

| “beluw 49,70 Hz.”

16, Thus, the CELRC has brought the above said amendmoents

vide Nolilication dated 200112018 wef 01.01.2019 1 exercise of

powers conferred on it under Section 178 of the Act, 2003, 1L is the

main contention of the petiioners in both the writ petitions that the

petitioners cannol be brought under Repulations, 2014, since they are

consumers of respondent No.l DISCOM, and they pay the demand

charges for 0% of the CMD of Rs23000 KVA and 6300 KVA

respectively, whether il utilizes power or nol from DISCOM.

Therefore, DISCOM is bound to maintain the permissible grid

roquency.

Cven if the petlioners have drawn power when grid
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frequency is below 49335, there 13 no violaton as the tolal drawn
power minus open access power is charged by the DISCOM ay its
power. Tf deviation charges are levied for the consumplion, it amounts
o double levy.  As per Regulation - 5 of the CERC, 2014, charges for
deviation shall be pavable for over drawl by the buver and under-
injection by the seller. The petitioners never over drawn the power
and it is evident from the abstract of statement annexed 1w the CC
pills. DBoth the petitioners have paid devialion charges under protest
fur the peniod from January, 2019 to Apnl, 2019 oo account of threat

of disconnecton,

7. Respondent No.2 has filed a detailed counter adverting o
the allegations levelled by the petitioners along with supporting
documents. 1118 relevanl to note that the petitoners in both the writ
petitions have not filed any rejoinder to the counter filed by

respondent Mo.2 reluting the stand taken by the respondents.

18, The above stated facts would reveal that both the
petitioners are consumers of respondent No2 Company having
contracled maxhmum  demand  of 230000 KVA and 6300 KWVA
respectively. They have HT agresment for supply ol power [rom
TSSPINCL. DBoth the petitioners are availing open access power [rom
varlous sources Lo, gencrator of MYs, Maruthi Ispath & Enerpy
Private Limited located in AP, Andhra Pradesh Gas Power
Comporation Limited (APGPCL) and Indian Energy Exchange (IEX)

regularly under Inter State Short Term Open Access since 2013, The
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Lnter-state open access transactions are regulated by CERC Open

Access Regulations, 2008,

19, 1 is the specilic contention of respondent: No.2 that
provigions of Regulation - 2 of 2005 govern ouly inlra-state open
access Lransactions,  The inter-state open access transactions are
regulated by CERC Open Access Regulations, 2008, Acconding Lo
respondent No 2, the petitioners have wrongly based thetr entire case
on APERC Open Aceess Regulation - 2 of 2005, Respondent No.2
has  liled CLRC (Open Access in Inter-State  Transmission)
Regulations, 2008, Clause - 1 (1) ol the said Repulations dated
25012008, specifically savs that these regulations shall apply o the
applications made for grant of open access for energy transter
schedules commencing on or afler 1.4.2008 for use of transmission
lines or associated facilities with such lines on the inter-state
transmission system, Therctore, in CERC Regu]mi;:-us_. 2014 issued
vide MNotification dated 06.01.20014 also, it is stated that these
regulations shall be applicable to scllers and buyers  invelved in the
transuctions facilitated through short-term open access or medium-
term open access of long-term access in inter-State transmission of
electricity.  Though certain amendments  were brought o the
Regulations, 2014 with regard to the scope of the sad repulations,
there is no amendment.  Thus, CLERC Regulations, 2014 dated

0/.01.2014 are applicable to sellers and buyers involved In the
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term apen access or long-term access in inler-Slate lransmission of

clectricity, In view of the same, the cantention of the petitioners that

they cannot be broughl under the Repulations, 2014 is unsustainable,

2. Tn view of the above discussion and with regard to the
specific provisions, CERC Regulations, 20104 are applicable 1o both
the petitioners, since they are purchasing power from Indian Enersy
FExchange (IEX). Andhra Pradesh Gas Power Corporation Limited
(APGPCL) and generator of Mrs. Maruthu Lspath {Captive Generation)
under open aceess facihity as per Section 42 of the Act, 2002, [ the
replics dated 30.04.2019 and 10.05.2019 respectively, submitted by
respondent No.l Company - SPDCL to MS Aparwal Toundries,
petitioner in W.P.No, 12263 of 2019, has specithically mentioned about

the same,

21, It is relevant 1o note that in the reply dated 30.04,2019,
respondent No.l has specifically mentioned that as per Clause B of
CLERC Regulanons, 2014 and Clause 4.16 in fourth amendment
Regulations, 2018, which came into force weef 01.01.2019, the
additional charge for deviation for over-drawls for each time hilock
when gnd frequency 15 below 49,85 11z shall be pavable for over
drawl by the buver. As per the said Clause, no buyer 18 allowed 1o
over-draw the energy when grid frequency is helow 49.85 Lz, 10115
deviated then charges for deviation must be paid. By refiaming to the
same, respondent Mool has specifically informed MS  Agarwal

Foundres Private Limited that an amount of Rs 14 .74 465/~ was
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levied o the bill for the month of March, 2019, as per clause 4.16 in
[aurth amendment Regulations, 2018 which came into lorce wee.l,
01002018 Ewen, in another reply dated 10052019, respondent

No. | has informed specitically lo MS Agarwal Foundnes.

22, By referring wo the T C.CL hill tor the month of March,
2019, dated 26.03.2019 issued by respondent No.1 in respect of M/s.
Agarwal Foundries () Led,, Mr, M.P. Chandramouli, learned counsel
for the petivoners, would contend that the respondents’ authorities
have levied UL charges illegally. He has also referred to the figures
menlioned in the bill with regard to unscheduled interchange charges
ard drawn chargeable amounts and also the Units consumed by Lhe
petitioners. By relerring o the abstract with regard o inter-state open
access consumer day wise deviation energy for the peried from
19022019 to 26.03.2019, the learned counsel would further contend
that deviation energy drawn when [requency 15 below 4985 Hz,
| 75532 Units were consumed by the petitioner. By referring o the
same, the lesmed counsel would submit that the respondents
suthorities have specifically levied deviation charges for drawl / over
drawl when grid [requency is below 4985 He lor the months of
January, 2019 to May, 2019 is illegal. It is trite to note thal Section
111 ol the Act, 2003 deals with “appeal to Appellate Tribunal®, and
as por which, any person aggrieved by an order made by an
Adjudicating (Miieer under the Ace (except under seetion 127) or an

order made by appropriate Conmmission under the Act may prefer an
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appeal to the Appellate Tribunal for Electncity, Provided thal any
person appealing apainst the order of Adjudicating Oflcer levving
uny penally shall, while filing the appeal, deposit the amount of such

penalty,

23, As discussed above, it 15 the contention of the pethoners
that the pehtioners canmol be brought uoder Repulatons, 2014,
Whereas, the above stated CERC Regulauons, 2008, Regulations.
2014 and the amendments brought o it vide notification dated
20,11.2018, CERC Regulations, 2014 are applicable o the
transactions facilitated through short-term open access or medium-
term open access o lonp-term access In inter-State transmission of
electricity.  Admittedly, both the petitioners arc n inter-stale
transmission ol electricity with open access. Therelore, if at all, the
pelitioners are agerieved that CERC Regulations are not applicable to
them, they have o mvoke the procedure laid down under Section -
L1] of the Act, 2003 by way of filing an appeal before the Appellate
Tribunal, since according to  the petibioners herein, CERC
Regulaticns, 2014 are nol applicable 1o them. DBut, they did not avail

stich remedy.

24, As discussed above, as per Clause - 2 (1} (b)) of the
Regulations, 2014, “actual drawl” in a time-block means electnony
dravn by a buyer, ux the case muy be. measured by the interlacs
meters. As per Clause - 2 (1) (h), deviation in a time-hlock for a seller

means 1ts total actual injection minus s lolel scheduled gpencration
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and [or 4 buyer means its total actual draw] minus its total scheduled
drawl. As per clause - 2 (13 (g), time-hlock means. a time block of 15
rnutes, for which specified electrical parameters and quantitics are .
recorded by special energy meter, with first lime black starting al
(HLONY hes. Clawse - 5 of the said Regulations deals with ‘charges for
deviations”. The same are specifically mentioned in the tahular form.
By way of amendment vide Notification, dated 20,11.2018, as per
Clause - 4.3, in second provise to Clause (1) of Regulation 7 of the
Principal Regulations i.e, 2014 Regulations, the words ¥ below 4970
Hz" shall be substituted by the words “below 49.85 Hz", and the
wuords 30010 Hz and above™ shall be substituted by the words ©50.05
Hz and above”, Like-wise, as per Clause 4,13, in Clagse {6) of
Regulation - 7 ol the Regulations, 2014, the words “below 49.70 L.
in accordance with the methodology specilied in clause (8) of this
regulalion and the same shall be equivalent to 100% of the Charge for
Deviation of $24.04 Paise ¢ k'Wh corresponding to the grid frequency
ot “below 4970 He™ shall be substituted by the words “below 49,835
Nz in accordance with methodology specified in clause (8} ol this
regulation and the same shall be equivalent o [00% of the Charge lor
Devialion of 800 Paise / kKWh corresponding to grid frequency of
‘helow 4985 Hz'. As per clause 4,16, in Clause 8 of Repulation 7 of
the Regulatons, 2014, the words “helow 4970 Hz"™ shall be
substituted by the words “below 49.85 Hz". The said amendments
were brought by CERC in exercise of powers confersed on it under

Section 178 of the Act, 2003, Admittedly, both the petitioners did not
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file any appcal challenpng  either Regulations, 2004 or the
amendments brought in vide Notification dated 20.11.2018 wef
01.01.2009 by wav of filing an appeal under Scetion 111 of the Act,
203, Therefore, the said regulations including the amendments
brought in vide Notilication dated 20,1 1.2018 are applicable to hoth

the petitioners,

25 N s contended by respondent No.2 Company that it has not
imposed any power restrictions on the pehtioners and 1t has becn
supphyving power to the petittoners 24 x 7 hours. The peliboners wers
willing for open access power, Respondent No.2 has issued NOC o
the petitioners [or availling power through open access as per their
own Teguesl. Any open aceess consumer 15 bound to lollow CERC
Cpen Access Regulations, 2018 as amended from time to time and it
15 the prime responsibihity of open daccess conswmer Lo maintain grad
discipline by means of not deviating open access power schedules as
procured by the petittoners themselves, Tt s also specifically
contended by respondent No.2 1n the counter that the peliticners are
nat consumers of respondent No.2 company alone and drawing 1ty
entire power from respondent No.2 company, but drawing power
through open access, the petitioners cannot over draw power when
arid freguency is below 4985 Hz which is a bar as per the CERC
Deviation Settlement  Mechanism  Regulations, 2018, The said
contentions are nol adverted to by the petulioners by way of {iling

reply. The said deviations by the petitioners would in turn affect
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respondent No.2 company power schedules and the deviation charges
for such energy over drawn when grid lrequency is below 49 83 [z 15
levied on respondent Ne2 company by SELDC and the same is
passed on o the petidioners. The deviation charges are collected by
SRLDC for causing mdiscipling in the grid by over drawl £ under

draw] of cnerzy,

26, 1t is also specifically contended by respondent No.2 in the
counter that SLDC imposed UL charges on TSSPDCTL collectively for
lhe entite deviations in its operational arca. The TSEPDCT. pays total
deviation charzes to SLDC and in turn collects the said charges [rom
ils open access conswmners based on deviations committed by cach
consumer,  Respondent No.2 has specilically mentioned the details
of deviation charges paid by the TSSPDCL collectively for deviations
by its open access consumers In a tabular fori in paragraph No.14,
The petitioners herein have not filed any reply adverting to the said
contentions of respondent No.2.  Thus, as nightly conlended by
respondent No2 that, it is the prime responsibility of open access
consumer Lo maintain grid discipline by means of not devialing open
access power schedules, as procuted by the petitioners themselves.
Thus. both the petitioners have devialed open sccess power schedules
and. therefore, the respondents’ authorilies have rightly levied Ul
charaes on them. 1t s also apt to note that respondent No.2 company
has already paid deviaton charges to SLDC for the period from

Oetober, 2018 to June, 2019 as mentioned in the tabular form in
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paragraph No.14 of the counter. Tt is also trite W note thal the
pelitioners have already paid the deviation charges for the months of

January, 2019 to April, 2019 under the threat of disconnection.

27. I is also relevant to note that in Central Power
Distribution Cﬂmpan}f', the Apex Court had an occasion to deal with
unscheduled interchange charges. By referring to the vanous

provisions, the Apex Court held as under:

“10. In addibon to two charges, a thied  charge
contemplated in the ABT scheme is for the unscheduled
interchange of power (Ul charges). The UI charges are
pavabile depending upon what is deviated from the
schedule and alse subject to the grid conditions at that
point of time. This element was introduced to bring about
the effective discipline in the system. Under this systony Ul
charges will be payable, il

1} & Feneralor generales more [han the schedale, therehy
increasing the frequency;

i) a generator penerates less than the schedule; therchy
decreasing the frequency:

11} a beneficiary overdraws power, thereby decreasing he
frequency;

iv) a beneficiary under draws power, thereby increasing the
[reuercy.

11. It iz thus clear from the above that Ul charges are a
commercial mechanism 10 maintain grid discipline. The L1
charges pemalises  whosoever caused grid andiscipling,
whether generator (NTPC) or distributor, is subject o
payment of LI charges who are not following the schedule.
I'he Ul charges are not pavable if the appellants maintain
their draw] of clectricity consistent with the schedule given

b themselves. Therefore, there is no merit in the
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contention of the appellants that the Ul charges are by way

of pepalty.”
It [urther held as under:

“22.1. The application of Avalability Based Tariil
and impesition of Unscheduled Interchange (U1 charpes
arc essential part of the Functions of the Central
Commission undsr Scetion 79 10k of the Electricity Act,
2003 which reads 1o specify Grid Code having regard to
the Grid Standards, and Suh-section (2} ol Section 28 read
will Section 17523} dealing  with  the Ceniral
Commission's  powers  to frame  Grid  Code.  The
maintenance of Grid discipline envisaged under the Grid
Code is regulated by the mechanism of ABT gqud Ul
charges, There s no basis (or the appellant to contend that
unless  something is & part of Tarlf the Central
Commission cannot cxercise powers and functions. The
ABT and UT charges are commercial mechanism o contral
the ulilitics in scheduling, dispatch and draw! and the Ul
charges are tariff or charges payable fur deviations. In the
facts and circumstances mentioned abowe the legal position
& clear and there is no ambiguity in respect of the
Jurizdiction of the Central Commission,

24, As already noticed, the Central Commission has
the power and function 1o evolve conumercial mechanism
such as imposiion of LI charges to re aulate and discipline.
It is well settled hat a power to resulate includes within it

the power to enloree,

23, In the {zots and circumstances as alluded, and as
per the Scheme of the Electricity Act, 2003 mentioned
above, the Central Commission has the plenary POWer 1o
regulate the Grid, particularly in the context of the Crid
being  integrated and  connected  across  the region

comprising of more than one State. The State Grid cannot
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he isolatcd and cun be seen as independent from the
region.”

28, In view of the ahove discussion and also the principle o
Central Power Distribulion Emnpmw', the petitioners herein failed
1o make out a case to declare the action of the respondents in levying
deviation charges for draw] / over drawl power when grid frequency is
below 4985 for the months of Janvary, 2019 10 May, 2019 as illegal.

Thus, both the writl petitions are liable to be dismissed.

W.P. Mhos 13601 AND 13614 O 2019

289, The ghove said writ petitions are [iled by MS Agarwal
Foundries Private Limited and Agarwal Foundaries respectively. The
relief sought thergin 15 to declare the achion of the respondents 1 not
issuing MO w the petiioners (o avail open access power as whally
illegal. The petitioners Niled applicatons on 27.06.2019 for issue of
NOC, but the respondents have not furmished the same.  Therefors,
according to the petiioners, they have addressed letters dated
22062019 and 01.07.2019 respectively to respondent Mo 1o look
it the matter and direet the concermned to issue NOC, but the

respondents’ authorities have not 1ssued the same.

M. A perusal of the entre record would reveal that the
peliioners  in both the writ peritions have filed letters dated
22062019 addressed to vespondent Nod informing about fling of
WP, No.12263 and 12275 of 2019 and W.P. Nos, 35828 and 353829 of

2013, In the sad lellers, o is slated that the pelitioners have
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mentoned aboul the {nterim arders granted by this Court in the said
writ petitions with regard 1o collection of deviation charges well in
advance, so that there should not be any trouble [or them in pgetting
NOC for open gecess [or the month of July, 2019, In spite of keeping
the respondents up dated and paying all their dues, fees and applying
for ¥OC well in advance, they have not been given NOC. The said
action of the respondents is forcing the petitioners from getling power
through open access and which in turn makes a negative financial
impact on them every single day, as thelr business is energy infensive,
It is further stated by the petitioners in the said letter that the act of
neither providing NOC, nor denying it through proper correspondence
shows non-compliance of the orders of this Court by the respondents’
authorilics. By stating so, the petitioners sought w provide NOC at
the carliest.  Though the petitioners have stated that they have made
application for issuance of NOC at the earliest, well in advance, vide
letter dated 22.06.201Y9. as staled above, in the letter dated 22 06,2019,
both the petitioners have not requested the respondents’ authorities to
issye WOC, They have inlormed only filing of writ petitions and
passing ol interim orders by this Court in the said writ petitions.
Thus, it appears frona the said discussion, the petitioners have sought

NOC only through letter dated 01072019,

31. Inthe counter filed by respondent No4 i WP Nos. 13601
and 13614 of 2019, as per Clause - 6 (1) of CERC Regulations, 2008,

an open access customer or power exchange {on behalf of buyers and
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sellers) intending to avail of open access [or use of transmussion lines
or associated facilities for such lines on the inter-state transmission
syslem, shall make an application to the Nodal Agency in accordance
with regulations,  As per the said regulations, the petitioners are
sulbimitting inter-slale open access application to Nodal Agency Le.,
SRLDC, open access entity necd to submit “No Objection” clearance
frorm the concerned SLDC with respect 1o bilateral transaction.  As
per Clause - 8 (2}, when a state utility or an intra-state entity proposes
to participate in trading through a power exchange, it shall obtain “no
objection” or a prior standing clearance from the Sfate Load Dispateh
Centre in such form as may be prescribed in the detailed procedure,
specifying MW up o which enlily may submit a buy or sell bid in a
power exchange. It is further contended by respondent Nood that the
petitioners are trying to mmsinterprel the procedure laid down in the
Regulations. The peihtioners, al Grsl, have o apply 1o SLDC for
issuance ol NOC which has 1o be [orwarded o Nodal Agency 1.e,
SRINDC for allowing the seheduling of open aceess power. The Nodal
Apency, in tum, will direct TSSPDCL for 1ssuance of clearance, and
the said clegrance shall be given by TSSPDCL based on rechnical
[easibility and clearing all the dues with respect to open access
charges, The unscheduled interchange charges which are levied on
the petitioners also part of "open access charges™. Only after pavment
of open access dues and also after verifving technical feasibility for
wheeling power, “clearance™ shall be 1ssued and directy sent online

to SLIMC, The SLIDC shall, in turn, issue NOC o the consumer, who,
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in turny, shall have 1o submit the same to SRLDC for availing open
access, It 15 also further contended by respondent Nod that [or
bilateral transaction, (A applicant divectly corresponds with SLDC
and TSSPDCL, whereas in respect of collective transaction, the
member of 1EX i.e., Power Exchange corresponds with SEDC and
TSSPDCL. The open aceess applicant shall have 1o pay applicable
charges e, application fee payable to SLDC, wheeling charges Lo
DISCOM at the lme of making application for OA, as per the

Fegulations.

32, It is relevant to note that both the petitioners have filed
reply affidavit to the counter allidavii filed by respongent Nod
contending that the said writ petitions are only consequential o WP,
Nos, 122063 and 12275 of 2019 [iled by them challenging the action of
respondents in levving and demanding deviation charges. 10 at all the
issue in the said writ petitions 1% decided, the issue i the present writ
petitions subsists, Therefore, the averments m the counter affidavic
which mainly relate to the case in W.P. Nos. 12263 and 12275 of 2004
have no relevance Lo these writl petitions, Thus, the petinoners have
not adverted Lo the said contentions of respondent Nod, more
particularly, with regard to the procedure explained by respondent
MNid in the counter with regard to obtainming NOC.  Admittedly, the
petitioners in both the writ petiions have nol [ollowed the said
procedure. They have simply made application dated 01.07 2019 with

a request to issue NOC, Tt s also apt to note that the petitioners hergin
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are relving upoen the orders dated 16,12.2013 in WPMDP No 44553 und
44530 of 2013 in W.P, No, 33828 and 35829 ol 2013 respectively, and
by referring to the same, the pelitoners have ebtained intenm ordors
datcd 05.07.2019 in the present writ petitions for a peniod of two (02)
weeks. A perosal of the interim orders dated 161220013 in WPMP
No 44358 and 44559 of 2013 i W.P, No 35828 and 33829 of 2013,
respectivly, would reveal thal the challenge in the said writ petitions
15 as follows:
¥ ..issuc a writ in the nature of a Wril of Mandamus
or any other appropriate writ direction or order declaring
the action of the respondents in introducing Fortnal A and
Format B in the place of Formeal in Annexvrel prescribed
by APERC under Regulation? of 20035 for applyving 1o
Madel Agency for issuance of Mo Objection Certificate for
availing open access Encrgy as wholly arbitrary illepal
wirthout jurisdiction and void apd consequently direct the
respondents to follow Format given in Annexurel 1o

Regulation? of 2003 to issue no objection Certilicats and

pass...”

oassue writ in the namre of a Wit of Mandamus
aor any other appropriate writ direclion or order
declaring the action of the respondents in introducing
Format A and Format B in tile place of Formal o
Annexurel prescribed by APLRC under Regulation2
of 2005 Tor applving to Nodel Agency for issuance ol
No Objection Certificate for availing open access
Energy as wholly arbitrary illegal without jurisdichon
and void and consequently direct the respondents to
follow Formal given in Annexurel to Regulation2 of

2003 to 1ssue no objection Certificate and pass. ..°
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33, The petitioners have sought interim relief directing the
SLDC, represented by its Chief Engineer, AP TRANSCO, Vidhut
souda, Hyderabad, w issue NOC to the petitioner to avail open access
eoergy from [EX and the Trader Mfs HMM Infra Ltd., for the month
of December 2013 without insisting for preduction of No Ducs
Certiheate from APCTDCL.  Thus, the challenge and the interim
order sought by the pelitoners in the said two writ petitions are
different from the Jis involved in the present wnt petitions,  This
Court m the order dated 16.12.2013, in the said wril pelitions,
specifically mentioned that the petitioner wants to avail open access
cnergy. It is also stated that open access charges will be paid by the
tracders in advance and THSCOMS  enter agresment with Lhe
consumers under the provisions of the Eleetmoity Act, 2003, for
recovery of dues from the consumer. In spite ol dues, open accesy
energy is purchased [rom energy exchanges through taders and
DISCOMS are facilitating utilization of energy through open access
system by the consumer, I any dues are there 10 DISCOMS | they can

always recover by tnvoking provisions ol the Act, 2003,

34, Since, energy through open access 1s oblained by consumer
lvom third party through taders, the respondents cannot insist for No
duc certificate 1n respect of dues to DISCOMS., I the petitioners want
e avatl energy through open access, DISCOMS may not insist for No
duc certificate for the dues wo DISCOMS, Once open access charges

are paid, the petitioners may be permilled o avail open access subject



e B

Moo=l @tnm~ WL

£
I

L.
WP N J226F af 2009 & Hateds
41

to other conditions. However, il 15 open for DISCOMS w lake
appropriate action accerding to provisions of the Act. 2003, for
recovery of dues. But, whereas, in the present case, as discussed
supra, the subject matter in the writ petition Nos, 35828 and 35829 of
20013 are different from the subject matter of present wril petitions,

Thus, the present W.P, Nos. 13601 and 13614 of 2019 fails and

accordingly, the same are liable (o be dismissed,

35. In view of the above discussion, all the Wril Petitions are
dismissed. The interim orders granted by this Court earlier stand

vacated. [Towever, thore shall be no order as 1o costs,

As a sequel, miscellaneous petitions, if any. pending in these

writ petitions shall stand closed.
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