HIGH COURT FOR THE STATE OF TELANGANA AT HYDERABAD
(Special Original Jurisdiction)

FRIDAY, THE EIGHTEENTH DAY OF DECEMBER
TWO THOUSAND AND TWENTY
PRESENT
THE HON'BLE SRI JUSTICE A. ABHISHEK REDDY

WRIT PETITION NO: 13626 OF 2020

Between:

Rahit Nayani, S/a. Nayani Haranath, Agsd about 35 years, Occ. Private Servica,
Rio, # 124, Flat No-102, Surya Tejas Apartments, Kavun Hills, Phase-2,
Hyderabad-032.

-.PETITIONER
AND

1 The State of Telangana. Rep. by ita Principal Secratary, Transport Deparimenl,
accratariat, Hyderabad

2. The Tranzpor Commissioner, Opp. Eenadu, Raj Bhavan Quarters Colony

Somajiguda, Hyderabad

The Regional Transport Autharity, Central Zone, Opp. Eanadu, Raj Bhavan

Cuarters Colony, Somajiguda, Hyderabad

Laa

...RESPONDENTS

Petition under Aricle 226 of the Constitution of India praying that in the
circumstances stated in the affidavit filed therewith, the High Court may be pleased
to issue Writ, Order or Direction more particularly one in the nature of Wril of
Mandamus declaring the action of the Respondents in levying the tax of 14% In
respact of the two whealer {TSOOBBTRO470) Kawasaki Minja 1000 BSIV Instead of
9% as whnaolly illegal, arkitrary and contrary to law.
1A NO: 1 OF 2020

Petition under Section 151 CPC praying that in the circumstances staled in

the sffidavit filed in support of the petition, the High Court may be pleased to direct
thae Respondents to ragister the two wheeler TS00BBTRO47C Kawasaki Ninja 1000
BSIV by levying the tax @ 9% on the inveice value of Rs.9,98000/ pending
disposal of Writ Petition

Counsel for the Petitioner: SRI. L.V. RADHAKRISHNA MURTHY

Counsel for the Respondents: GP FOR TRANSPORT

The Court at the stage of admission made the following: ORDER



THE HON'ELE SRI JUSTICE A.ABHISHEK REDDY

W.P.No.13626 OF 2020

ORDER:

The prescnt Writ Petition is filed questioning the acton
of the respondents in levying the tax i 14% in respect of the
twio o wheeler LE. Kawasaki Niooa 1000 BEIV hearing No TE09-
BR-TR-0470 as agains: the ax & 9% as illegal, arbitrary and

contrary to law, the present writ petition is filed.

2 Heard the learned counsel lor the petittoner and the
learned Government Pleader lor Transport. With  thewr

congent, the Writ Petitton is dispesed of at the stege of

admission.
3 The case of the peutioner 1% that imtially he purchased

ons bwo wheeler beanng Ko TR0Y-EK-0195 and seld the same
te one Katamreddy Niveeshkumar Eeddy on 1507 2017 and
the smd sale was mimmated to the respondents  also.
Subsegquently, the petiioner has purchased a new  two
wheeler i.e. Kavwasgali Ninja 1000 BSIV en 31.07.2017 for an
amount of Rs9.98.000/- for the petitioner has also paid
Rs.89,520/- towards 9% tax on the purchase cost and taken
ottlinne  slot for registration. However, on the date ol
repistration, the registration authorities relused regisiralion
and dirccted  the pettioner o pay  additional ax of
Ma st 000 - by caloculating the tax & 14%: on the purchase

cost of Rs.2.98,000/-, Tuis urther stated that on 02.11.2017
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and 19.03.2020, the pettioner made a representatiorn: Lo the
aulthorities duly enclosing the relevant documents, however,
ne orders are passed thereon ull date. Hence, left with no

other alternative, the present writ petition s filed,

4, The respondent Ne.d filed a counter affidavit stating
thiat the petitioner purchased the subject two wheeler vehicle
o 31.07.2017 for Rs.9%98.000/- and the same was
temporarily registered by the dealer and was allotled
temporary registration nuamber T3 09 BB TR 0470 and the
same is valid from 31.07.2017 1o 29.08.2017. The petitioner
murchased  the 1% wehicle and paid tax therson  on
04,08 2015, which was permanently registered on
17.12.2015. Thereafter, on 31.07.2017, petitioner purchased
the 271 vehicle paving the tax & 9% imnstead of 14% and
thereafter on 03.08.2017 the application made for transfer of
the 1= vehicle was approved. Thus, at the time of purchase of
the 2nd vehicle, the petlitioner was holding the 1= vehicle m
hiz name. Thercfore, the pelitioner 1s liable te pay the tax
g 14% but not 9% as contended. [t is Turther stated that
contrary to the provision or Section 39 of the Motor Vehicles
Act, 1982, the petitioner 18 plving the vehicle since
29.08.2017 and therefore he is liable to pay penalty with
dillerence tax as per amended Motor Vehicle Taxation Act
under Act 11 of 2010, [t is farther stated thart three vears

after the purchase of the 21 wehicle, the petitioner has
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submitted a representation on 19.03.2020 seeking exemption
of additional tax, which is not permissible under the Acl or
the Rules, The petitioner withoul paying Lthe additional tax
demanded by the respondents since the year 2017 has lled
the present writ petition after a lapse of more than three

vears. Therefore, praved for dismissal of the writ petition.

5. Eeply has been hled by the pettioner denying the
allegations made in the counter. A specific stand has been
taken by the petitioner that he has applied for registration for
the hrst Lime and got the date as D1.09 2017 and therefore,
thie gqueston of approaching the R.T.A. before that date does
nol anse at alll  That, as on the date of applving for
registration, there was no vehicle i his name and therefore,
the respondents cannel slate that the vehicle that is sought
to De registered 1s a second vehicle. That, once a temporary
registration: lor two wheeler is given, the person is entitled to
sy the vehicle for a period of one month and it was cnly
subseguently when the peltioner approached the authorities
on U1.089.2017 for permanent regisiration, that, the saune was
not registered on the ground that the registration of the
vehicle that is sought Lo be made is a second one and
therefore, he is liable to pay 14%, but as a matter of fact, the
first wehicle was sold on 15.07.2017 and registered in the
name of the purchaser on 03.08.2017 itself. Even though, the

petitioner has also taken a stand that as per Schedule 111 of
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Ordinance No.2 of 2010, dated 02.02.2010 of the government
of Andhra Pradesh, Hyderabad, (1} 9% of life tax ta he pavahle
on a two wheeler which si priced above 10 lakhs, under
Ordinance No.2 of 2010, dated 02.02.2010, and (2] 14% of life
tax 1s levied in case when the owner of the 2 wheeler wants to
rcgister his 20 teo wheeler which is priced 10 lakhs above,

under Ordinance No. 2 of 2010, dated 02.02.2010,

&, But, the same is not applicable to the facts of the
present case as the said Ordinance being Ordinance No.5 of

2010 has been repealed by Act 11 of 2010.

[ Heard 5n [.V.Radhaxrnishna Murthy, learned Counsel
for the petitioner, and the learned Government Pleader for

Transport appearnng for respondents,

a. To gppreciate the contentions made by the parties; it is
relevant to extract some of the provisions of the Andhra
Pradesh Motor Vehicles Taxalion Act as well as the Rules as it
stood in the original Act

3. Levy of tax on motor vehicles: - (1] The Government
meay, by notification, from time o ume, direct that & tax
shall be levied on every motor vehcle used or kepl lor
use, in & public plece in the State.
(2} The notification issued under sub-section (1) shall
specify the class of motor vehicles on which, the rates for
the penods at which, and the date from which, the fax
shel] be levied:

Provided that the rates of tax shall not cxceed the
maximum specificd in celumn {2} of the Firsl Scheduls in

respact of the classss of motor wvehicles fitted with
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pneumatic tyres specified 1z the corresponding entry iz
column (1} thereof; and one and a hall Limes the sald
maximum in respect ol guch classes of mowor vehicles as
are fitted with non-pnocumatic tyres:

Provided further that in the casc of motor cyeles
(with or without alttachmment), invalid caroages, molor
cars, jecps and  other non-transport vehicles ol
excecding 2280 kgs i unladen weight and Omni Buses
wilhh & seating capacity. of [B) ar more In all but not
excooding (10 in all, Motor Cabs cxcept those Motor
Cabs that sre in usc and within the cost of rupees threc
lakhs snd Ofly thousand or less and slsoe regisiered
ariginally in the State, the tax shall be levied ar the rates
gpecified in the Third Schedule.

PProvided also that in respect of chassis of a metor
vchicle passing through this State, from a manufacturer
to a dealer under a temporary ceriificate of registration
for 4 period nmot cxeecding seven davs, the rate of tax
shall be one-twentieth of the tax peyable lor guarler.

Provided -also’ that in the case of two o Tout
wheeler motor vehicles coming undor non-transport
calegory, nol excecding 2286 kegs,, in unladen weight anc
Omni Buses with sealing capacity of (8) cight persons in
all but not exceeding (10} ten persons in all owned by
institutions, organizations, companies or societies and in
case of second and subsequent two lo four wheeler motor
vehicles coming under non-lransport  category  nol
execeding 2286 kgs., th unladen weight and Omn! Buses
with secanng capacity of (8] eight persons in all but not
exceeding (10] ten persons in all, owned by 8n individusl,
the tax shall be levied at the rates specified i the Sixth
Sehedule:

Provided also that in respeclt of motor vehicles
operated with Battery [ compressed Natural Gas [Solar
Energy, no tax shall be levied for a period of Lve vears

from the date to b notifed.
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=8 The said secuon 3{2) of the Act 15 amended vide Act
Na. 11 of 2010, which reads as follows:

“ln- the Anchra Pracesh Motor Vehicles Taxaton
Act, 1963 [hereinafier referred to as the principal Aect], in
Scction 3, in sub-scction (2} -

(11 Tor the szoond proviso, he [ollowing proviso
shall be substiuled, namely:-

“Provided furcher that in the case of motor cyeles
wilh or wilhoul atlechmenl, invalid carmages, the lax
shall be levied at the rates specified in the Third
Schedule,”

j11] for the third proviso the oliowmg proviso shall
be substiluied namelv:-

Provided also that in the caze of Constractinn
Equipment vehicles inciuding Road Rollers, the rata af
tax shall be levied at the rates specified in the Fourth
Zchedule”.

(i) for the fourth proviso, the following provisos
shall he substinuled namealy!-

*Provided also thac in the case of three or four four
wheeler motor vehicles including Motor Cars under non-
transport category, omnl buses uplo 4 seating cepacily of
{10] en persons in all, new Motor Cabs and the Motor
Cabs of other States that are entering into the rolls of
this State by way of change of address or transfer of
ownership, the tax shall be levied ac the rates specihed in
the Sixth Schedue;

Provided also that Non-Transport Vehicles meant
for carrying persans, owned by Companies/Institutions/
Socictics/ Organtsations upto a scabnng capacity of (10)
tent in all and second o more personalizad vehicles upto
a scating capacicy of (10} ten in all owned by an
mdividual, the tax shall be levied at the rates specilied in

the Seventh Schedule.”™
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13, A reading of the above makes it abundantly clear that
as per the second provisoe to Section 3i2) of the Act provides
thal the tax applicable o motor cycles with aor without
attachment, invalid carrispes, shall be levied at the rates
prescribed in the Third Schedule. In the Principal Act, lor the
Third B5chedule the fellowing new Schedule shall be
substiluled, namely:-

THE THIRD SCHEDULE
|See second Provise to Sub-section (2) of Section-3}

=1, Perracl f Oliass Molas Uveles ime .4:_I|r'_t; 1 Lt il Iivatinl
HNe. of Vehicle Motor Bchocters and Syclea
Larrige
with or witheout attachment
Vehiclkes nox Vehicles
Lxpeeding G0 20 excecding GO0
1 ) U R B =
Al 1B Sirrre ol 2 af the cosl Y%z of the cost Ezagl/-

Regiatration of
M=y vehicies

P

But, the learned Government Pleader s relving on the
fourth provise to buttress his contention that the vehicle is
Hable to be taxed atl4%, which reads as under:

“Provided also that Non-Transport Vehicles moeant
[or carrying persons, owncd by Companies/ [nstitutions;
socleties/Organizalions up o 4 scating capacity of (10)
torn in ol and second or more peraonaheed vehwcles upto
a seating capacity of {10) ten in all owned by an
individuzl, the tax shall be levied at the rates

specified in the Seventh Schedule.”

|Emphasis added;

12, In the Principal Act, after the Sixth SBchedule, so

amended the following new Schedule shall be added, namely:-
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THE SEVENTH SCHEDULE
{See Filth Proviso to Sub-Secction (2) of Section 3]

P, 2, i
18 Peniod [ Class of vehicle Non-Transport vehicles
Mo meant for carrving

persons, owned by
Comparies/ [nsttunons,
Socielies/ Crganizalicns
Upto 8 scatng capacity of
(10 e in gl snd second
Or foare persaralized
wehicles upto a scating
capacity of 1100 tenin all
owned by an indivigdual

1 Al the lirne of regisiration 9% of the cusl of the
Cf new vehicles vehicle,
13. The bone of contention now boils down to as to what

will be applicable date of regstration for the purpose of
levying the appropriate tax, whether lhe date of purchase of
the sccond vehicle should be takén as the date of reckoning
lor the purpose of applving the S3eventh Schecule or whether
the date of actual registration of the vehicle should be laken
as & criteria lor levying the applicable Schedule ie., Third
Schedule, In Lthe Schedules which are enumcrated in the
Act, it 1% elearly mentoned that “at the trne of regstration of

nety vehicles”,

14, Adrnittedly, in this case, the first wehicle of the
petitioner was already transferred and registered in the name
of the purchaser on D03.08.2017 and by the time, the
petitioner approached the R.T.A. authorities i.e., 01.09,2017,
the first vehicle was no lenger in his name and therefore, the

contention of the learned Government Pleader that the
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Seventh Schedule is applicabie to the [acts ol the present case
13 not & valid one. The learned Gevernmment Pleader tred to
impress upon this Courr that the date of purchase ie., the
date on wluch the temporary licence was generated snould be
taken as the date of registration ol the second vehicle and as
on that date, the hrst vehicle was stll in the name ol Lthe

petitioner, therefore, the petitioner is liable to pay tax @ 144,

153, The said contention is nol & legally valid ground as the
sectionn 42} of the Act itsell provides thal “nofusthstanding
angthiing in Section 3 or sub-section (1}, The govermmen! nay,
by notification from time to time, direct thal a femporury lcence
far a period not exceeding thirty days al a time may be issued
in respect of @ motor vehicle of any class on payment of such
tax, and sulject to such conditions as may be specified in such

notifieation”,

l&. Thus, there 15 clearly a distinction between the
temporary licence and the permanent registration. When the
Act/schedule states "at the time of registration of new
vehicles’, the same has o be interpreted to mean at the time
the vehicle is physically presented before the R.T A Office for
the purpose of registration, Temporary licence 18 generaled
on-ine by the Desler and it is only a licence to drive the
vehicle for a period of 30 days from the date of delivery by Lhe

dealer; by no stretch of imagination can it be contended Lhat
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Lthe date on whiclhh the temporary licenee 1s generated by the

dealer should be taken as the date of registration.

17. In view ol the above made discussion, the wnt petition
is allowed and the official respondents are directed to register
the vehicle in the name of the petitioner by collecting the tax
as per the Third Schedule only, subject to the petitioner

fulfilling the other formalities.

The miscellaneous petitions pending, if any, shall stand

closed: There shall be no order as to costs.

SD/-B.SATYAVATHI
ASSISTANT REPI_&IEAR
TRUE COPYI! e
g SECTION OFFICER
To,
1. The Principal Secretary, Transport Department, State of Telangana Secretarist,
Hyderahad
Z. TI{:E Transport Commissioner, Opp. Eenaduy, Ra| Bhavan Quarters Colony,
Somajiguda, Hyderabad »
3. The Rjeggimnal 'Iyraﬁspc:-r’t Authority, Central Zone, Opp. Eenadu, Raj Bhavan
Quarters Colony, Somajiguda, Hyderabad )
4 OneCCto SrlY. Radhakrishna Murthy, Advocate [OPLUC]
5 Two COs to GP for Transpori, High Court for the State of Telangana at
Hyderabad. [OUT]
6. Two CD Copies
CHR
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HIGH COURT
DATED:18/12/2020

ORDER
W.P.No.13626 of 2020

ALLOWING THE WRIT PETITION
AT THE STAGE OF ADMISSION

WITHOUT COSTS

£HE STATE
- o O™
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