HIGH COURT FOR THE STATE OF TELANGANA
AT HYDERABAD

TUESDAY, THE KINTH DAY OF JUNE
TWO THOUSAND AND TWENTY

PRESENT
THE HONOURAEBLE 5SRI1 JUSTICE A.RAJASHEKER REDDY

ARBITRATION APPLICATION NG 44 OF 2019

Between:

Mis. Sree Bala)l Constructions, H.No .29 Sai Plaza, Opp Bank of Maharashtra, KPHB
Colony, Hyderabad. Rep by it's Managing Partner, LS Maidu, Slo.late Mastan Naidu
. PETITIONER
AMD

1. The Registrar, English and Foreign Language Linivarsilty, Taranaka, Hyderabad -
500 805

2. The Vice Chancelior, English and Forsign Langusge University. Tharnaka,
Hyderabad-500 605

3. English and Foregin Language University, rep by its Registrar, Taranaka,
Hyderabad - 500 805,
(Fespondent Mo 2 is impleaded vide C.0,, dt Q2062020 in 1A No 0172020

...RESPONDENTS

Application under Section 11 {4) (a)} of the Arbitration and Conailiation Act,
1992 road with schoame of Appointment of Arbitrators 2006 praying that in the
croumstances stated in the affidavit filed therewith, the High Court may be pleased to
appoint sote arbitrator on behaff of both paries for deciding the differences and
digputes that arose hetwean the applicant and respondent in pursuance of contract

agreement dated 02-12-2008.

This application coming on for hearing, upon perusing the application and
afficawvit filed in support thereol and upon hearing the arguments of Sri T.B.B Krishna
VMohan, Advocste for the Applicant and ot S P.S.Rajasekhar, Advocate for

FRoapondents

The Cour made the following: ORDER



HON'BLE SRI JUSTICE A.RAJASHEKER REDDY

AREBITRATION APPLICATION Neo.44 OF 2019

ORDER:

This Arbitration Application is filed wnder Section 11{4) of the
Arbitration and Concthation Act, 1996 r/w scheme for appointment of
Arbirrators, 1996, for appointment of sole arbitrator on behall of bolh
the partics for resolving the disputes etween the parties.

Il s the case of the applicant that the applicant became
successful hidder for the project work ie, ‘construction of additional
floors on the women's hostel Old at EFL University, Hyderabad in the
render notilication igsued by the ¥ respondent on 2600082008, In
response 0 the said ender nolice, an agreemenlt was entered nto
betwesn the applicant and the respomdents on 09032009 As the
disputes arose between the parties, correspondence cnsucd Delween
the parties and applicant pot 1ssucd demand notices [ur payvment of the
AL s, Ultirmalely, the apphoanl gol issued notice  invokling
arbiiralion clause 1n the agreement on 24.11.2018. Though the
respondent received the same, there is no responsc. Hence, this
application.

Counter alfidavilt is led by the respondents denving the
averments in the affidavit filed in support of this application stating
that no agreement was entered into with the applicant by the
respondents. The applicant has failed to follow the procedure
preseribed under Seclion 23 of the Agreement. Tt 15 agsserted that there
is no existing arbitrable dispute berween the parties and the clam
made by the applicant falls outsmide the scope of clause 25 of the
agreement. Since the applicant committed irregularioes and as the

amouttys were forleited on 29102013 atselll the present clamm s



barrcd by limitation, [t is gsserted that the alleged dispule is also non-
arbitrable due to the presence of crimingl elements in execution of the
contract and sought for dismissal of the applicstion.

Heard Sri TB.B.Krishna Mohan, learned counscl for the
Applicant and 3ri P.58 Rajasheker, learned counsel for the respondents.

Lenrned counsel for the applicant submits that when the
agresment contains arbitcaction clause and when the sarme s invoked,
Ihe application is hable to be allowed, as the scope of enguiry in this
application 15 only o the exient of Pnding as w0 the existence of
arbitraticn clauvse in the subject agreement. He zlso submils thal the
application ts mustakenly filed under Section 11{4) of the Act, bur
mentoning wrong provision of law is no ground for rejection of the
application &s this Courl has power W0 appoint an arbitrator under
Section 116 of the Act. He also submits that the claim of the
applicant 15 not barred by limitation as contended 1n the counter
affidavit because the last payvment was made in the year 2017, He also
submits that the applicant made several representations to the
Registrar as well as Viee Chancellor, as such, he [bllowed the
procedure before invoking arbitration clause. In support of his
contention, he relied on the judgment reportecd in Mayavati Trading
[P] Ltd. v. Pradyuat Deb Burman'.

Cin 1the other hand, learned counsel tor the respondents submits
that in spite of pointing out defect im making appiication under Section
1141, petitioner has not chosen o amend the same. He also submits
that the contracl was lerminated in the vear 2013 o 29,10.2013 and
the applicant has kept quite for leng time and without following the
orocedure for invoking 1he arbitralion clause in the agreement, he filed

the present application. At any rate, he submits that the clsim of the
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it

applicant is barrced by limitation as the arbitration clause has to be
invaked within 120 dayvs {rom the date of preparation of final Rl Hi-
submits thal smoe the applicant admits that the final bill 15 paid,
invocation of arbitration -::la.use after such period, is liable to ke
cdismissed on that ground alone, He suebmits thal criminal procesdings
have also been Initiated and the same were cloged, but 562 criminality
of the matter has not obliterated, as such, the arbitration application is
hiabie m be dismissed on that gpround also.  In support of his
contention, he relicd on the judgments reported in Booz Allen &
Hamilton Inc. v. SBI Home Finance Ltd.,? cnd Vimel Kishor Shah
v. Jayesh Dinesh Shah !

In this case, it 15 (o be seen - thal the cleuse 25 ol subeest tender
document contains an arbitration clsuse, which was inveked by the
applicant by notice dated 24.11.2018. Though the respondent received
the same, there is no reply, thereby indicates that there 15 1o dispute
with regard to existencce of arbitration clause and also about the
imvocation of the same by the applicant, After introduction of Seclion
11[6-A) by way of Amendment Act, 2015, the only aspect that i1s
required to bc considercd for deciding this application by this Courl 15
only to see whether there exists an arbitration clause, as held by the
Hon'ble Supreme Court in Mayavatl Trading [P) Lid. v. Pradyuat Deb
Burman, whorein i 15 held as follows;

=g, The 24600 Law Commission Hepart dealt wach osome ol these

Judgments and [elt that at the stage of a Secuon 1106 application, only

“existennce™ of an arbitration agrecment ought to he looked at and not
nther prelmimary isaucs. ...

14, A reading of the Law Commission REeport, togeiher with the
Btatemont of Ohjects and Heasons, shows that the Law Commassion feld
thet the judpmenis i S5P & Co [SEP & Co v, Pate!l Engg. Led, [2005] &
BLC al8] and Roghara Polyfeh [Natonal! nsumees Ca. Lid v, Boghom
Polyfon (P Ltd., [2004] 1 SCC 267 - [2009] 1 5CC {Civ) 117] required a
refook, as a result of which, so ffr as Secuon 11 s concerned, the

*|2011)°5 SCC 532
*12016) 8 SCC 788



Supremte Courl or, as the case may be, the High Crourt, while considering
any applicalion under Sections 112 to 11{6] is to confing irself to the
examination of the existence of an arbilraticn sgreement eand leave: all
ather preliminacy issuss we be decided by the arbitrator,”
As alrcady observed supra, existence of arbitration clause as well
as invocation of the same is not in dispute, as such, as per the
rinciple laid down bwv the Hon'ble Supreme Court in the judgment
referred supra, this application is liable 1o he allowed.

As far as the contention of the learned counsel for the
respondents with regard o claim of the applicant is barred by
linitation is concerned, it is the assertion of the applicant that the lks
payrhenl was made m the vear 2017, as such, the said contention
needs to be considered by arbitraco:s.

Learned counsel for the respondents vehemently contends that
the applicant kas not followed the procedure hbefore  imvaling
arbitration clause as per clause 25 of the agreement. A perusal of the
affidavit along with the material filed by the applicant gocs w show
that the applicant madd representaltions o the Regislrar as owell as
Vice Chancellor; as such, it cannot be said that the applicant, without
following the procedure filed the present application. As far as
contenton of the learned counsel for the respondents that the dispure
% non arbitrable due 1o the presence of eriminal elements in execution
of the contract, it is to be noted that the ermingl case hled against the
oartniers of the applicant company hes been finally closed vide orders
dated 19.02.2015 in referred Charge Sheet entered as SL.No. 2 of 2015
in FIR No H.C,107(A| /2012 and has become hinal, a5 the same was not
challenged. He alse relied on the judgments reported [n i) Beoz Allen
& Hamilton Inc. v. SBI Home Finance Lid. (supra), whersin the
Hon'ple Supreme Court held as foliows:

*36. The well-recognised examples of non-arbitreble dispules are
i odispules relating 1o rights and liahilitics which gree rise o or



arise oul of crimined effences; (1) matrimmoenial dispules relating Lo
divorce, judicial scparation, restitution of comjupal rghts, child
custody; (1] puardianship matters; (2 nsolvenoy and winding-up
matiers; (i testamentary matters (grant of probate, letters of
administration snd succession certibeste); snd (@0 eviclon or
tenancy matters governed by special statutes where the lenant
ENjOVE StAratory protection againsr eviction and only the specified
courts are conferred jurisdiction to grant eviction or deode the
disputes.”

ii} Vimal Kishor Shah v. Jayesh Dinesh Shahfsupra), the Hon'ble
Supreme Court held a5 follows:

#54. We thus add one mers category of cases 1.8, Category (90,

namely, cascs arising out of trust deed and the Trusts Acr, 1882,

in the lgt of six categories of cases specified by this Court in parg

26 al pp. 52960-47 of the decisicn rendersd in Booz allen &

Hamifton [ne, [Booz Allen & Familton fneov, BB Hame Fmones

Lid., (2011} 5 SCC 532 - 12011 2 SCC |Civ) 781] which as held

above connol be decided by the arfairwions) "

There is no dispute with regard to the principle laid down in the
afpresaid judgments, but the same are not applicable to the facts of the
pressant case on hand, as present dispute does not fall withm the
excepted categorics mentioned therein.

As Tar as the contentionn ol the learned counsel for the
respondentis that the applicant filed this application under Section
114 of the Act, instead of Section 11[(6) of the Act, as such, this
application is not maintamable. It is well sertled law that mcr
meniioning of wrong provision of law or non-mentioning of correet
provision of law is not a fatal to the application if the power to pass
such an order is available with the Court. (See Pruthvirajsinh N
Jadeja[D) By . vs. Jayeshkumar Chhakaddasm Shah 1 CIVIL
APPEAL NO, 10527 OF 2013, decided on 4 October, 2019),

Accordingly, this Arbitration Application 15 allowed nommating

Hen'hble 3ri Justice M Venkaleshwar Reddy, former Judge of this Cowrt

an arbitrator for resolving the disputcs between the parlies.



To

miscellanenrus  applications, i€ any, pending in  this

There shall be no order as o cosls. As & sequel (hereto,

Arpitration

Application, shall stand closed:

=AW

S5d/-B.5.CHIRAMNJEEVI
JOINT REGISTRAR
e
LAt

SECTION QFFICER

HTRUE COPY!

Sri Justice M Venkateswara Reddy, Villa No 1, Maple Town, Sun City,
Bandlaguda, Jagir Don Bosco Post, Hyderabad-85. (By Specal Messenger)
{along with a copy of arbitration apgplication, affidavit and the material papers filed
with arbitration application |

ne oo to Sri T.B.B.Krishna Mohan, Advocate (QOFPUCG)

One g Lo Sri P.5 Rajasekhar, Advocate (QPUC)

Twn CO Copies
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HIGH COURT

DATED:08/06/2020

ORDER

ARBITRATION APPLICATION Mo.44 of 2019

CLOSING THE A A,



