
THE HON' BLE Dr . JUSTI CE SHAMEEM AKTHER 

 

SECOND APPEAL No .1 7 2  OF 2 0 1 9  

 

JUDGMENT:  

 

 This appeal, under Sect ion 100 of the Code of Civil 

Procedure, 1908, is filed by the appellant / defendant  No.2 

aggrieved by the judgm ent  and decree, dated 12.12.2018 

passed in A.S.No.58 of 2015 by the XXVI I  Addit ional Chief Judge, 

City Civil Court  at  Secunderabad, wherein the appeal filed by 

defendant  Nos.2 and 3 was dism issed confirm ing the judgm ent  

and decree, dated 19.10.2015 passed in O.S.No.105 of 2004 by 

the XI I  Addit ional Senior Civil Judge (FTC) , City Civil Court , 

Secunderabad.  

 

2. Heard learned counsel for the appellant / defendant  No.2, 

learned counsel for the respondent  Nos.1 to 3/ plaint iffs and 

perused the record. 

 

3. The appellant  herein is defendant  No.2, whereas 

respondent  Nos.1 to 3 herein are the plaint iffs, respondent  No.4 

is defendant  No.1 and respondent  No.5 is defendant  No.3 in the 

Original Suit .  The part ies hereinafter are referred to as they 

were arrayed in the Original Suit  before the t r ial Court . 

 

4.  The averm ents in the plaint  are that  the property bearing 

No.6-5-378 (old No.87)  situated at  New Boiguda, Secunderabad 

adm easuring 108 square yards belongs to late Anthony Hayes, 

paternal grand father of the plaint iff and m aternal grand father 

of the defendant .  He died on 10.10.1973 leaving behind one son 
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and five daughters as his legal heirs.  All the legal heirs including 

father of the plaint iff and m other of the defendant  entered into 

undertaking agreem ent  and got  executed registered part it ion 

deed in respect  of the property of late Anthony Hayes.  The suit  

schedule property fell to the share of Anthony John Hayes, who 

is the only son of late Anthony Hayes.  During life t im e of said 

Anthony John Hayes, he allowed his sister, i.e., Melsi Mary 

Vincent  and her husband to stay in the suit  schedule property.   

The plaint iffs’ father-Anthony John Hayes expired on 03.02.1984 

and their m other expired on 12.10.2000 leaving behind the 

plaint iffs as legal heirs.  Both Melsi Mary Vincent  and her 

husband expired on 19.02.2001.  The father of the plaint iffs 

during his lifet im e used to visit  the suit  schedule property.  The 

defendants m other Philom ena Mary Thom as and the defendants 

developed m ala fide intent ion and filed suit  in O.S.No.735 of 

2001 for injunct ion sim plicitor.  The plaint iffs filed the subject  

suit  seeking declarat ion, possession, dam ages and consequent ial 

injunct ion.  

 

5. Defendant  No.1 was set  ex parte and defendant  Nos.2 and 

3 filed writ ten statem ent  denying the case of the plaint iffs and 

taken a stand that  the suit  schedule property is in the possession 

of Melsi Marry Vincent  and she is the absolute owner and she 

m ade an applicat ion to the Estate Officer for release of lease 

hold r ights into free hold r ights in her nam e and the ent ire taxes 

were paid by her.  I t  is also contended that  the plaint iffs have no 
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r ight  over the suit  schedule property and they were never in 

possession of the sam e for m ore than thir ty years. 

 

6. Basing on the above pleadings, the t r ial Court  fram ed the 

following issues:  

1. Whether the plaint iffs are ent it led for declarat ion and  

    possession of the suit  schedule property? 

 

2. Whether the plaint iffs are ent it led for consequent ial  

    injunct ion and dam ages as prayed for? 

 

 3. To what  relief? 

 

7. During t r ial,  on behalf of the plaint iffs, P.Ws.1 and 2 were 

exam ined and got  m arked Exs.A.1 to A.29.  On behalf of the 

defendants, D.W.1 was exam ined and Exs.B1 to B21 were 

m arked. 

 

8. The t r ial Court , after considering the oral and docum entary 

evidence available on record, vide j udgm ent  and decree, dated 

19.10.2015, decreed the suit  with costs declar ing that  the 

plaint iffs are having t it le over the suit  schedule property and 

they are ent it led for vacant  peaceful physical possession of the 

suit  schedule property within two m onths from  the date of the 

suit  and the plaint iffs are ent it led for dam ages at  the rate of 

Rs.2,500/ -  from  May 2001 to Novem ber, 2003 and also future 

dam ages from  Novem ber, 2003 to t ill realizat ion of peaceful 

possession from  the defendants. 
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9. Aggrieved by the said judgm ent  and decree, defendant  

Nos.2 and 3 filed A.S.No.58 of 2015 before the first  appellate 

Court . 

 

10. The first  appellate Court , after hearing both sides, fram ed 

the following points for considerat ion:  

1.  Whether the respondents/ plaint iffs are ent it led for 

declarat ion and possession of the suit  schedule property? 

 

2.  Whether the respondents/ plaint iffs are ent it led for    

delivery of vacant  possession? 

 

3.  Whether the respondents/ plaint iffs are ent it led for 

dam ages @ Rs.2,500/ -  per m onth for illegal occupat ion of 

the suit  schedule property  by the defendants from  May, 

2001 t ill Novem ber, 2003 and future dam ages from  the 

date of filing t ill the peaceful possession of the suit  

schedule property, is handed over/ delivered by the 

defendants to the plaint iffs? 

 

 

11. The first  appellate Court , having exam ined the oral and 

docum entary evidence, vide im pugned judgm ent  and decree 

dated 12.12.2018, dism issed the Appeal Suit  by confirm ing the 

judgm ent  and decree, dated 19.10.2015 passed in O.S.No.105 of 

2004 by the XI I  Addit ional Senior Civil Judge (FTC) , City Civil 

Court , Secunderabad.  

 

12. Aggrieved by the sam e, the present  appeal is preferred by 

the appellant / defendant  No.2. 

 

13. There cannot  be any dispute that , under the am ended 

Sect ion 100 of C.P.C., a party aggrieved by the decree passed by 

the first  appellate Court  has no absolute r ight  of appeal.  He can 

neither challenge the decree on a quest ion of fact  or on a 

quest ion of law.  The second appeal lies only where the High 
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Court  is sat isfied that  the case involves a substant ial quest ion of 

law.  The word ‘substant ial’ as qualifying ‘quest ion of law’, 

m eans and conveys of having substance, essent ial, real, of 

sound worth, im portant , considerable, fair ly arguable.  A 

substant ial quest ion of law should direct ly and substant ially 

affect  the r ights of the part ies.  A quest ion of law can be said to 

be substant ial between the part ies, if the decision in appeal 

turns one way or the other on the part icular view of law.  But , if 

the quest ion does not  affect  the decision, it  cannot  be said to be 

substant ial quest ion between the part ies.  Recording a finding 

without  any evidence on record;  disregard or non-considerat ion 

of relevant  or adm issible evidence;  taking into considerat ion 

irrelevant  or inadm issible evidence;  perverse finding – are som e 

of the quest ions, which involve substant ial quest ions of law. 

 

14. Having argued for som et im e, learned counsel for the 

appellant / defendant  No.2 m ade a request  to grant  som et im e to 

vacate the suit  schedule prem ises. 

 

15. As seen from  the evidence on record, the Court  below 

elaborately discussed the ent it lement  of the appellant / defendant  

No.2 with regard to the adverse possession over the suit  

schedule property.  There is no docum ent  to substant iate that  

there was any adverse possession.  Further, the t r ial Court  while 

determ ining the lis held that  the possession of the 

appellant / defendant  No.2 was perm issive and r ight ly decreed the 

suit  for declarat ion of t it le and possession and the sam e was 

r ight ly confirm ed by the first  appellate Court    No substant ial 
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quest ion of law em erges for determ inat ion in this appeal under 

Sect ion 100 of C.P.C. There is no perversity in the im pugned 

judgm ent  and decree.  There is nothing to take a different  view.  

The Second Appeal is devoid of m erit  and is liable to be 

dism issed.  

 

16. Since a request  is m ade to grant  som et im e to vacate the 

suit  schedule prem ises, the appellant / defendant  No.2 is directed 

to vacate the suit  schedule prem ises and deliver the sam e to the 

respondents/ plaint iffs within a period of three m onths from  

today.  Further, the appellant / defendant  No.2 is directed to file 

an undertaking m em o to that  effect  within two weeks from  today 

before this Court  as well as the t r ial Court .  I f such an 

undertaking is not  filed within the st ipulated t im e, the 

respondents/ plaint iffs are ent it led to proceed with the execut ion 

of the decree. 

 

17. With the above direct ion, this Second Appeal is dism issed.    

 

 Miscellaneous Pet it ions, if any, pending in this Second 

Appeal shall stand closed. There shall be no order as to costs.    

 

______________________ 

Dr . SHAMEEM AKTHER, J 

Date:  10.01.2020 

ssp 

 

 

 


