HIGH COURT FOR THE STATE OF TELANGANA
AT HYDERABAD
(Special Original Jurisdiction)

TUESDAY, THE THIRTEENTH D&Y OF OCTOBER
TWQ THOUSAND AND TWENTY

PRESENT

THE HON'BLE THE CHIEF JUETIGI;EIHI RAGHVENDRA SINGH CHAUHAN
D
THE HON'BLE SRI JUSTICE B.VIJAYSEN REDDY

WRIT PETITION NG: 10231 OF 2020

Betwean:

sama Thirupataish, sio Sama Chennaiah, Age 50yeasrs, Oco Agriculture, rfo
D.Mo 5-30, Paddur village, Telkapally Mandal, Mahabubnagar District, {presently
Magarkurnool District

AND

1. The State of Telangana, rep.by lts Principal Secretary, Genaral Administration
Law Qrder Departmenl, Telangana Secrstariat. Hyderabad

2. The District Cellector cumn District Magistrate, Wanaparthy District, Wanaparthy.

3. The Superintendent, District Jail, Mahabubnagar.

-.PETITIONEE

«RESPONDENTS

Petition under Article 226 of the Constitution of India praying that in the
circumslances stated in the affidavit filed therewith, the High Court may be pleased
to issue & Writ, Order or Direction more particularly one in the nature of WRIT OF
HABEAS CORPUS directing the Respondents herein to produce the detenus Sama
Sharath Kumar s/o Sama Thirupathaiah, Age. 27years, Occ Private School Teacher,
rfo Peddur village., Telkapally Mandal, Nagarkumool District, before this Honble
Court and to declare the detention order in proceedings No. No. Ro.MNo.
C1/314/2020, Dated B-6-2020 passed by District Collector-cum-Magistrate,
Wanaparthy District i.e. 2nd respondent Under Sub-Section (2) of Section-3 of The
of Telangana Prevention of Dangerous Actvities of Boolleggers. Dacoits, Drug
Offanders, Goondas, Immoral Tratfic Offenders and Land Grabbers, Spurious Seed
Offandars, Insecticide Offenders, Fertiliser Offenders, Food Adulteration Offenders,
Fake Document Offenders, Scheduled Commedities Offenders, Forest Offenders,
Gaming Offenders, Sexual Cffenders, Explosive Substances Offenders, Arms
Offenders, Cyber Crime Offenders and White Collar or Financial Offenders Act,
1886 (Act No.1 of 1988) as being illegal, arbitrary, violation of principles of natural
justice and contrary fo the specific provisions contained under lhe Acst 1 of 1886 and
has the effect of violation of fundamental rights guaranieed 1o him wa 14 and 21 of
the Constitution of India and conseguently quash the same and lorthwith releasa the

detenue,

1A NQ: 1 OF 2020
Patitinon undar Saction 151 CPC praying that in the circumstances siated in

the affidavit filed in support of the petition, the High Courl may be pleased prayed
that this Hon'ble Court may be pleased, pending dispesal of the wril pelition, fssue



interim directions to the Respondent Authorities to forthwith release the detanue
sama Sharath Kumar sfo Sama Thirupathalah, Age: #7years, Oce: Private School
Teacher, rfo Peddur village, Telkapally Mandal, Nagarkurncol District, e, son of
the petitioner pending disposal of the writ petition

Counsel for the Petitioner: SR K, VENKATESH GUPTA

Counsel for Respondents: SRI T, SRIKANTH REDDY,
GP FOR HOME

The Court made the following: ORDER
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ORDER: (Per Hor'ble Sri Justice B, Vijaysen Beddy)

Thne detention order dated 08.09.2020 pgassed against Sama
Sharath Kurmar, S/o. Thirugataiah, by the 2™ respondent, Collector
gnd District Mangistrate, Wanaparthy District, in exercise of powers
conferred under Sub-Section {2) of Section 3 of the Telanganha
Frevention of Dangerous Activities of Bootleggers, Dacoits, Drug
Offenders, Goondas, Immoral Traffic Offenders, Land Grabbers,
Spurious Seed Offenders, Insecticide Offernders, Fertilizer Offenders,
Food Adulteration Offenders, Fake Document Offenders, Scheduled
Commodities Offenders, Forest Offenders, Gaming Offenders, Sexual
Offenders, Explosive Substances Offenders, Arms Offenders, Cyber
Crime Offenders and White Collar or Finrancial Offenders Act, 1986
{Act MNo.1 of 1986) (for short 'the Act’) is challenged in this Writ of

Habeas Corpus as oeing illegal and arbitrary.

2 Hearc Mr. K. Venkatesh Guptz, lgarned counsel for the
petiticher and Mr. T. Srikanth Reddy,. learned Government Pleader for

Horme for the respondents,

2 The learned counsel for the petitioner submitted that the deteny
s falsely implicated in two ground cases, which were registered on the
came date on the basis of the incidents alleged to hawve occurred on
the same day. The detention order was arbitrarily passed. Since the
investigation agency did not file charge sheet within 90 days,
the detenu was released on default bail under Section 1G7(2) Cr.P.C,
on some conditions. The detention order suffers from non-application
of mind. There is no material to show that the detaining authority
passed the orde- on subjective satisfaction and that the detenu would
be invalved in similar offences in future. When narmal law is capable

of taking care of alleged idllegal acts of the detenu there was ne



hecessity to pass the detention order, The detenu is not 3 nabitual
offender and mere implication in two cases is not a ground to pass the

impugned detentlon order.

4, Per contra, the learned Government Pleader for Home submittad
that the detenu indulged in the acts of committing sexual assault on
innocent schoaol going minor girls creating large scale feer, panic and a
feeling of insecurity among the minor girls studying in schools, their
farmily members ete. The detaining authority recosded a finding that
recourse to narmal law may not be an effective deterrent in preventing
the detenu from induiging in similar activities in future prejudicizl to
the meintenance of public order. In Cr.No.32 of 2020 registered for
the offernce under Sections 376 AB, 375 (2Wn1(f), 354, 506 and 509
IPC and Section 51} mlip} read with Sections &, 11(1} and 12 of the
Protection of Children from Sexual Offenders Act, 2012 (for short
‘POCST Act') of Gopa'pet Police Station, the complaint against the
cdaternuy was that he callegd the wvictim-minos girl, aged 10 wyears,
inta his house under the guise of giving private tuition, ook herinto a2
room, removed her clothes and committed rape on her and indulged in
such acks three times earlier ¢ that date. The victim gifl was
threatened with dire conseguences, In Cr.No,33 of 2020 the detenu

committed sexual assault on & minor girl aged 9 years.

5. Tne detaining authority was satisfled with the material placed
hefore it that the detenu has indulged in acts of Sexual offence by
committing heinous crime of "AGGRAVATED PENETRATIVE SEXUAL
ASSAULT ON MINOR GIRLS AGED 10 ang S YEARS". This inhuman act
committed by the accused in an organizec way and in @ planned
mannead on minor girls has created fear, panic and feeling of insecurity
among the inmocent airls, school geoing children, their parents,

relatives, locality people and general public thereby adversely affecting



the public arder leaving large section of people under the grip of fear
and trauma and thus disturbing peace and tranguility In the sociaety
which is prejudicial to the maintenance of Public Order, It is also urgad
that & Constitution Berch of the supreme Court 'n HARADHAN SAHA
v. STATE OF WEST BENGAL (4ln 1374 5S¢ 2124] deait with the
cancept of prevertive detention. It was obiserved that preventive
detention is not to punish the detenu nat for something he has done
2ut to prevent him from doing it. The detaining authority was satisfied
that the acts of the deteny were grave in nature indulging in
aggravated sexuzl penetration with two minor girls. The statlements of
the wictim girls were recorded under Section 164 CrP.C
The respective mothers of the victim girls have also glven statements
before the police. Thus, the detaining authgrlty has recorded
subjective satisfaction that the acts of the detenu sre prejudicial to the
mainkenance of public order. The detenu moved bail petitions and the
same were dismissed. However, there is likelihood of granting

statutory pail to the detenu.

8. In the impugned detention order, the detaining authority has
referred two criminal cases, as grounds for passing the detention arder
ie. Cr.Nos. 32 and 33 of 2020 registered under Sectians 376 {2){n)(f},
354, 506 and 509 [PC and Section 5(1)(m)(p) read with Sections 5,
11{1} and 12 of POCSC Act. As found from the impugned detention
order, the detenu moved bail petitions one after another and all the

bail petitions were dismissed and the detenu continues to be in judicial

custody.,

7 SUBJECTIVE SATISFACTION:- The subjective satisfaction of

the detaining authority was on the basis of sexual exploitation and

rape of mingr givls by the detenu, The satisfaction of the detainirg

authority was recorded stating that due to Inhuman anc shameful
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incident on the victim girs, family members, public, inhabitants of the
geallty especially parents of the teenage grls are in shock and fear.
The incident has caused loss of faith ameong general public in hemanity
and caused hatred towards humen beings like detenu and the locality
people are in fear to send their girl chidren out of the residences
fearing similar offences on their ch dren. The locality people are not
only frightened but also feel ingecure to stay in the locality where the
detenu is staying because of the incident of aggravated sexual assault
on a Innocent minor girl by taking advantage of the situation and
sexually assaulting the girl In a deceptive manner, Thus a large section
of people, especially minor and teenage girls and their pearents are

under fear and shock and thereby adversely affecting the public arder,

a. There carnnal be any doubt that the activities of the detenu will
heve an adverse bearing on the mind of the minar girls and their
parents and residents of that locality. Abrormal and inthuman conduct
of the detenu would definitely creste fear and spprehension in the
minds of the residents of the particular locality, especiglly, people who
hawve minor daughters, The subjective satisfaction of the detaining
authority has to be tested on limited grounds with reference to
availability of sufficient material, cogent reasons, necessity for passing
the detention crder, element of public order etc. This Court in axarcise
of power of jucicial review cannot act as gn Appellate Authorsity, 1f the
subjective satisfaction is based on refevant and cogent material, this

Codrt cannat interfere with the detention order,

Q. The Hon'ble Supreme Court whiles desiing exhaustively on the
concept of subjective satisfaction I KHUDIRAM DAS Vs, THE STATE
OF WEST BENGAL AND OTHERS® chserved at pars 8 as under:

"8. Now it iz clear ana plain rezding of the language of

L19TE) 2 SO0 E]




sub-sections {13 and [2) of seclion 3 that the exercise of the
power of detention is made dependent on the subjective
satisfaction of the detaining authanty that with a view to
graventing a person from acting in a prejudicial manner; as zal
out In sub-clauses (i3, {0l and (i) of clause {8} of sub-section
(1), it is necessary to detain such person. The words used in
sub-sections (1) and (2) af section 3 are "if satisfied” and thay
clearly import subjective  satisfaction on the part of the
detaining adtharity belore an order of detention can be made,
And it is so provided for @ valid reason which becomes apparent
if we consider the nature of the power of detention and the
cancikians an which it can be sxercised, The power of detention
iz clearly a preventive measure. It doss nob parfshe in any
menner of the nature of punishment, Tt is taken by way of
precactian to prevent mischief to the community., Since every
areventive measure 15 hasad on the principle that 8 persan
shauld be prevented from daing something which, if left free
and unfettered, it is reasanably probable he would do, It must
necessarily DFDEEECI i all cases, o some extent, on suspicion ar
anticipation as distinct fram proel, Patanjall Sastry, C.1., pointed
out in State af Madras v, V. G. Row [A.LR. 1952 5.C. 597] that
preventive detention s "ergely precautionary and based on
suspiclon” and to these observations may ha added tha
following wards utterad by tha learnad Chiel Justice In that case
with referénce to the observations of Lord Finlay in Rex w.
Halliday, [[1917] &.C. 2607 ramely, that "the court was the laast
dppropriate  iriounal o investigats into circumstances of
suspicien on which such anticipatary action must ba largaly
based", Thiz being the nature of the proceeding, it is impossible
to cangceive how it can possinly ba regarded as capable of
abjective assessment, The matters which have ta be considered
by the dataining autharity are whether the persan concernad,
nawing regard ta his past conducl judged I the light of the
surrounding crrcumstances and athar relevant matarial, would
be, likely ta acl in a grejudizial manner a5 contemplated in any
of sub-clauses (i), {11} and {ii} of clause (1) of sub-seetion (1)
af section 3, anag ¢ sa, whether it 5 neceseary o datain nm
With a wview to preverting hirm from so acting. These are nol
matters susceptinie of abjective determination and they could
not be ntended to be judged by uh]eci-'{r-e standards. They are
essantiaily  malters  which  have to  be administratively
determined for the purpose of taking admimistrative action.
Thar determination is, therefora, deliberately and advisadly left

—



by the legislature Lo the subjeclive satisfaction of the detaining
authority which by reason af its special position, experianse and
expertise would, be best fitted fo decide them. Tt must in the
circumstancas be held that the subjective satisfaction of the
detaining autherity as regards thesa matlers constitutes ths
foundation far the exercise of the power of delention and the
Court cannot be invited to cansider the propriecy or sufficiancy
of the grounds on which the satisfaction of the detaining
autharity 15 based. The Court cannat, on a raview of the
grounds, substitute ite awn opinion for that of the authority,
for what Is made conditicn precedent Lo the axercise of the
power of detention s not an apjective determinations af tha
necessity of datention for a spacified purpose but the subjestive
ppinicr of the detaining adgtharity, and if a subjective opinion s
formed by Lhe detaining aulhority as regards the necassity of
detantion lor & spacified gurpose, the condition of exercise of
the power of detenticr would be Fulfifled. This woulgd clear|y
sHow khel the oower ol detenticn is nat a guasi-judicial power.
[t was, howsver, sought to be contended on behall of the
petitianer, relying on tha aobsarvation of this Courtin Bhet Nath
faba v, The State of West Benge! that the exercise ofthe power
of detention “imolies a quasi-judical agppreach”, that Lhe power
rmusktbe regarded as a guasi-judicial power. Bul we da not think
it would be right to read this abservation in the manner
centended on behalf of the petiticner. This observation was not
meant to convey that the powsar of detertion s a quasi- judicial
power. The only thing which it interded to emphasise was that
the detaining autharily musl éxercise due care and caution and

act fairly and justly in exerciging the power of delention.”

1. A crime is considersed to be a wirong against 4 saciety, It is not
the individual wictim or family of the victim, who isfare only affectad
by the criminal act but pubiic 8t large in a way are affected. It is for
such reason the State takes up the responsizility to prosecute an
offender. Even if the victim coes not lodge a complaint, the persan,
who is actually not affected can be an informant and upan such
information of commission of cognizable ofence an FIR can he
registered and prosecution can be launched by the State, the

underlying purposa being to protect law and order, which is the



primary responsibility of the State, Even in grave offences like murder
(Section 302 IPC), attempt to murder (Section 307 IPC), criminal acts
gre committed against specific Individuals and in many cases it is the
individuals, wha are actually the affected parties. However, offences
relating to POCSO stand on a different footing, The act of sexual
offences against children/minors shakes the conscience of the society
and creates sense of faar and insecurity. In spite of IPC dealing with
sexual offences under Chapter ¥VI which alse Include offences
committed against minor children, a need was felt to enact POCS0 Act,
2012, which deals with various farms of aggravated penetrative sexua
gsseult as enumerated under Section 5 thersin, Section & of the said
Act deals with punishment for sggravated sexual assault and
orescripes rigorous imorisonment which shall net be less than twenty
vears, but which may extend oo imprisanment for life, which shall
mean imprisonment for remainder of natural life of that person and
| shall also liable far fine or ceath, It can be presumed rom greater
deqgreea of punishment provided under the POCS0 Act, that the menace
of sexual offences against children has reached enormous proportions
and samg naeds to be tackled with an iron hand, so as to be deterrent

an the offenders,

11. Giving protection and safeguarding a cnild, more particularly a
girlt child, is not the sole responsibility of the parents, reiatives or
guardians as the case may be, but it is the social responsibility of
every citizen. Today's children are the future of our country. If & chilc
iz subjected to a sexual offence a2t a tender age of three years, the
armount of tragma that the child uhdergoes cannot be described in
rarmal words, Further, the impact of such ?n&ident on the parents and

family members will be enormous. The child will have to suffer such



mental stress for the rest of her life, The suffererce of the victim child

may possibly affect her prospects in life.

L2, It will be useful to quote from the resesrch paoersfarticles
published by the child psychologists and experts aboul the impact of

treuma on account of sexual shuse.

"The beoma thel reswlts from sexua’ abuse U5 A
syndrame that affects nat Just bhe wictim ang therr
farmily, but all af =ooisry, Secause sexud! abuse,
ralesigtion, and rage are soch shame-fileg ewvanfs,
puwe cuiture fends Lo sUporess nformation ebout them. ™
(Trauma! Chilghood Sexual Abuse by Susanne Sabbel
MET,  PhD., . Somatic Pswchalogy) Fostegd on
sychmiogytoday.cam an 13% March, 2013 and vpdated

N the wabsite i rhs year 20250,
UEn 7

"Saxua! assadit In chlldhood or adwithood impacts not
anfy the wichim, but &'5g tha vichim s family and friends
g5 well 35 sociehy a5 & who's. In this regard, sexual
gssault 15 & public health problem that concerns
EVErYanes,  Sexual assawl has numerous potential
conssquences  fhar can last 2 Wfenime and span
genaraticns, which serndus adverse efects on health,
education, employment, orime, and the econormic
welbeing of Individuals, families, comminitiss and
socislies, ”

(Understanding  =sexwus! assaolt by INSRD, Tnstitute
Mational de Sant2 PFubligue du Quebec (French:
Matianal Public Health Institute of Quebac: Janada) .
Available in the website-mebileinspg.ac.ca of INSPD 0
20213,

13. In view of the foregoing reasons, this Court does not find any
valid grounds to interfera with Lhe susjective satisfaction arrived at by
the detaining authority, There gre na merits in the writ petition and
the same is liable to be dismissed and accordingly, dismissed,
However, it is made clear that the observations made in this argder

shall not be construed as an expression al opinian on the merits af the
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case n o oroMos 33 egnd 33 of 2020 and this order shall not have any

bearing on the trial and disposal of the sald cases.

As a seqgual, the miscellznecus petitions, pending if any,
shzll stand closed. There shall be no arder as to costs,

SD/- B. SATYAVATHI
ASSISTANT REGISTRAR
IIMRUE COPY// g
SECTION OFFICER
To,
1. Qne CC to S K Venkatesh Gupta Advocate [OFUC]
2. Two CCs to GP for Home, High Court for the State of Telangana (OUT)
3. Two CD Copies

WBC



HIGH COURT

DATED: 13/10/2020

ORDER
WP.No.10231 of 2020

DISMISSING THE WRIT PETITION

<— - WITHOUT COSTS




