IN THE HIGH COURT FOR THE STATE OF TELANGANA AT HYDERABAD
MOMDAY [ THE THIRTY FIRST DAY OF AUGUST
TWO THOUSAND AND TWENTY
FRESENT

THE HOMOURABLE DR. JUSTICE SHAMEEM AKTHER
SECOND APPEAL NO: 66 OF 2019
Appeal under section 100 of C.P.C. against the Judgment and Decree dt. 23-5-2017

made in A5 Ng, Q9 of 2097 on the file of the Pringipal District Judge at
Mahzbwbragsr, preferred against the Judgment and decree, dt. 14-12-2018 made in
0.5 Mo, 38 of 2002 on the file of the Junior Civil Judge, Jadcherla.

Eatwezn;

F-Margimulu, sfo  Bayanna, aged  zhout 88 years, ococ- Pensionor,
rio Kethireddipally Village of Balanagar Mandal, Mahabubnagar Districi,
L APPELLANTAPlaintift Apoellant)

AMNE

1. Sugunamma, Wio Shiva Reddy, aged aboul 51 years.r'e Kethireddipally villags
Balanagsr Mandal.

2. Promalatha, d'o Shiva Reday. aged aboul 23 years

3. Sumitra. dfo Shiva Reddy, aged about 31 years Mos. 1 1o 3 are r'o
Kethiraddipally village Balanagar Mandal,

4, W.Ram Reddy, s'o Ramakrishna Reddy, Aged 40 years. o Nandigam village of

kathur Mardal
... RESFOMNDOENTS Defendanis/Respondants)

& MO 3 OF 2015

Petition under Section 157 CRC praying that in the circumstances stated in the
affidavit filed in support of the petition, the High Court. may be pleased to grant ad-
interim injunction restraining the £th raspondent from alisnating tha suit property i.e,
Land in SyNoA87'E and 187 admeasuring Ac. 0,20 gunias, and Az 1.30 guntas,,
lotal Ac. 2.10 guntas situated at Kethireddypally Village, Balanagar Mandal, pending
dizposal of the Second Appeal, and pass such other order or orders as this Hor'ble
court deem fit and propar. SCHEDULE PROPERTY Agriculture fand baearing
SyMoA8T/E and 167 admeasuring Ac (.20 guntas., and Ac.1.30 gunias, fotal Ac
2.10 guntas situated a Kethireddypally Village, Balanagar Mandal bounded by: East
Land of Plaintift. West: Sadananda Reddy, MNorlh: Srinivasulu Land, South: Plaintifl
Land.
Counsel for the Appelant: SR NAMB] KRISHMNA
Counsel for the Respondent Nos 1103 -
Counsel for the Respondent Mo, 4 SRI T.MK. CHAITANYA

The Court mads the following: JUDGKMEMNT



THE HON'BLE DR. JUSTICE SHAMEEM AKTHER

SECOND APPEAL No.66 OF 2019

JUDGMEMNT:

This appeal, under Section 100 of the Code of Civil
Procedure, 1908 (CPCY, i filed by the appeliant/plaintiff
aggrieved by the judgment and decree, dated 23.08.2017,
passad in AS.No.S of 2017 by the Principal District Judge,
Mahabubnagar, whereby the appeal filed by the appellant/
plaintiff was dismissed confirming the judgment and decres
dated 14,12.2016 passed in 0.5.No.38 of 2009 by the Junior

Civil Judge, at Jadcherla.

2. Heard the arguments of Sri Nambi Krishna, leamed
counsel for the appellant/plaintiff, 5 T.M.K.Chaitanya, learnad
counsel for the respondent No.4/defendant No,4 and perused the
record. Respondent MNos.1 to 3/defendant Mos.1 to 3 refused to
receive notices. Thereforg, notice on respondent MNas.1 ta 3/

defendant MNos.1 to 3 is deemed to be sarved.

¥ The appeliant is the plaintiff, whereas, respondents are the

defendant Nos.1 to 4 in the Original Sult, The parties herainafter
are referred to as they were arrayed in the Original Suit before

the trial Court.

4, The case of the plaintiff is that on 28.08.2000, Mr.Shiva
Reddy, husband of defendant No.1 and father of defendant MNos.?
and 3 borrowed an armaunt of Rs.1,30,000/- from him to perform
the marriage of defendant MNe.3 by martgaging the agricultural

lands admeasuring Ac.0-20 gts in Sy.N0.167/E and Ac.1-30 gts



in Sy.No.l&7 totally admeasuring Ac.2-10 gits situated at
kethireddypally Village, Balanagar Mandal {(hereinafter referred
as "sult schedule property”), and also house property siluatad in
the same village. Thereafter, in the month of Decembar, 2000,
defendant Me.l's husband died In a train accident without
gischarging the debt. Therefore, the plaintiff filed ©.5.No.92 of
2002 seeking recovery of maney against defendant Nos.1 ta 3.
Pending the said suit, the plaintiff filed [LA.Ng.515 of 2002
seexing attachment of the land and house property before
judgment. On 3.2.2005 the said suit was decreed in favour of
the plaintiff by the learned 11 Additional Senior Civil Judge (FTC),
at Mahabubnagar against defendant Nos.1 to 3. Thereafter,
plaintiff filted E.P.No.25 of 2005 for realization of the decreetal
amount, by way of attachment of the suit schedule property and
house property. After receiving notices, defendants 1 fo 3 took
sufficient time for filing counter and alienated the suit schedule
properly to defendant No.d under nominal registered sale deed
on 20.3.2006 vide document No. 2643 of 2000. Since the said
transfer is made during the pendency of the proceedings, the
same Is void and Illegal. Hence the sult for cancellation of sale

deed dated 20.03.2006,

5. On the other hand, the defendant No.1 filad written
statement admitting the relationship stated by plainkiff with
defendant Nos.2 & 3 and deceased Shiva Reddy and also
admltted the death of her husband. The defendant No.1 denied
that her huzband borrowed an amount of Rs.1,30,000/- fram the

plaintiff to perform the marriage of her second daughter, She



submitted that ko discharge the debts borrowed by her husbang
during his lifetime she sold the suit schedule property 1o
defendant MNo.4 for a valuable caonsideration under registered
sale deed and delivered possession to him. The presert suit i35
barred by limitation and since the plaintiff s not a party to the
said registered sale ceed, he cannot seek far cancellation of the
same. Further, as the plaintiff did not obtain any attachment
order against the suit schedule property, the sale made by the

defendant No.1 is valid and ultimately prayed to dismiss the suit.

&. Defendant Nos.2 and 3 remained ex parte.

* Defendant No.4 filad written statement stating that he s a

gnafide purchaser and that the plaintiff did nect file the suit far
recovery of money basing on the mortgage and the suit schedule
prizperty was not attached before judgment. Therefore, the
plaintiff has no right over the suit schedule property and

ultimately praved to dismiss the sult.

2. Basing on the above pleadings, the trial Court framed the

following issues:

Whether the suit of the plaindff s within miikation?

!_.

£ Whether the nlaintiff is entitied for cancellation of sale deed
No, 264372006 dated 20.03. 2006 ag praved foc?

00 Te what reliar?

23 During trial, on behalf of the plaintiff, P.Ws.1 to 3 were
examined and gol marked Exs.Al to AS. On behaif of the

cefendant No.4, he himself got examined as DW.1. On behalf of



defendant Nos.1 to 3, none were examined and no document

was marked.

10, The trial Court, after considering the oral and
documentary evidence available on recard, vide judgment and

decree, dated 14,12.2016, dismissed the suit,

11. Aggrieved by the judgment and decree passed by the trial
Court, the plaintiff preferred the subject appeal in A5 .No.09 af
2017 befare the first appellate Court. The first appeliate Court,
after re-appreciating the entire evidence on record, vide
judgment and decree dated 23.08.2017, dismissed the appeal
confirming the judgment and decree passed by the trial Court.
Aggrieved by the same, the plaintiff preferred this Second

Appeal.

12. The Second Appeal s sought to be admitted on the

following substantial questions of [aw:

1) Whether the pendency of the I.A.No 515 of 2002
filed by the plaintiff for attachment before judgment
till the disposal of the suit in 0.5.No.92 of 2002

amounts to subsistence of the attachment or not?

2) Whether the transfer of the suit property during the
pendency of the litigation is valid?

3} Whether the 4" defendant whao is only a pendente-
fite purchaser is maintainable In law when under
Section 52 of the Transfer of property Act is bound
by the decree in the suit?

4} Whether the transaction of sale between the
defendant Nos.1 to 3 and 4 defendant is valid

when the plea of the 4" defendant was not
supported by the 17 defendant?

13. Learned counsel for the appellant/plaintiff would contend

hat the judgments and decress passed by both the Courts below



are perverse and against all probahilities of evidence. Both the
Courts below ought to have appreciatad that the suit in
G.5. N0, 82 of 2002 filed for recovery of money was decread by
the IT Additional Senior Civil Judge (FTC), at Mahabubnagar vide
judgment and decree dated 03.02.2005. Pending the said suit,
the plaintiff filed [.A.Nc.515 of 2002 seeking attachment of the
suit schedule property and house property before judgment.
Thereafter the plaintiff filed E.P.No.25 of 2005 seeking reallzation
of the decreetal amount by way of attachment of the suit
schedule property and house property. After receiving notices in
the said E.P, the defendants 1 to 3 sought time for filing counter
and alienated the suit schedule property to defendant No.d vide
namtinal  sale deed dated 20.03.2006 bearing document
Mo, 2643/2006 with a malafide intention to defeat the decree
dated 03.02.2005. As the defendant WNeos.l to 3 sold the suit
schedule property to the defendant MNo.d during the pendency of
the proceedings before the Executicn Court, the purchase made
oy defendant No.4 is hit by Sections 52 and 53 of Transfer of
Praoperty Act, 1882 (for short "T.P. Act") and ultimately prayed to

gllow the second appeal as prayed for.

14. ©On the other hand, learned counsel for the respondent
Mo.d/defendant No.d4 would contend that the suit is barred by
limitation. The plaintff whao is not a parly to the subject sale
deed dated 20.03.2006 cannot seek for cancellation aof the same,
Though the plaintiff contended that pending suit in ©.5.N0.92 of
2002 before the II Additional Senigr Civil Judge (FTC), at

Mahabubnagar, he filed I.LA.No.515 of 2002 seeking attachment



[ LY

of the suit schedule praperty before judgment, Ex.A.2-cartified
copy of order dated 24.11.2004 revezls thal said petition was
closed as the suit was ripenad for trial. Therefare, there was no
attachment before judgment in respect of the suit schedule
prioperty. It is further contended that as there was no prohibition
of sale of suit schedule property, Sections 52 and 53 of the T.F
Act have no application to the case on nand., Both the Courts
below are justified in passing the impugned judgments and there
are ng grounds ta interfere with the sama ana ultimately prayed

to dismiss Lhe secand appazl,

15. As seen from the material placed on record, the plaintiff
filea the suit in 0.5.N0.92 of 2002, seeking recovery of mangy
against the defendant Nos.i to 3. Pending the said suit, the
plaintiff filed I.AMN0.515 of 2002 seeking attachment before
iuwdgment in respect of the suit schedule preperty, On

24.11. 2004, the said LA, was closed holding that the suit was

ripened far trial, On 03.02.2005, the said suit was decreed by
the IT Additional Senior Civil Judge (FTC), at Mahabubnagar, in
favour of the plaintiff. Thereafter the plaintiff filed E.P.N0.25 of
2005 1o realize the decreetal amount and during the pendency af
said E.P, the defendant No.1 along with defendant Mos.2 and 3
g ignated the suit schedule property in favour of defendant No.4
vide reglisterad sale deed dated 20.03.2006 bearing documenst
Mo, 2643/2006. Te cance! the said sale deed, the plaintif filed
the subject suit in O.5.Ne.38 of 2009 before the Junior Civil
Judge, at Jadcherla against defendant MNos.1 to 4. The trial Court

dismissed the said suit wvide judgment and decree dated



14.12.2016, Aggrieved thereby, the plaintiff preferred A5 .No.9
of 2017 before the first appellate Court and the said appeal was

also dismissed.

16. The main contention of the appellant/plalntiff Is that
during the pendency of the proceedings before the Executicn
Court, the defendant Mo.l along with defendant Mos.Z and 3
alienated the suit schedule property in favour of gefendant Mo.4
under nominal registered sale deed dated 20.3.2006 vide
docurnent No.2643 of 2006 in order to defeat the decree dated
03.02.2005 passed in O.5.No.92 of 2002 by the [I Additional
Senigr Civil Judge {FTC) at Mahabubnagar, in favour of the
plaintiff. Therefore, the alienation made by the defendant Ma.l
along with defendant Nos.2 and 3 in favour of defendant No.4 is

null ana vold and it Is hit by Sections 52 and 53 of T.P. Act.

17, Here, it is apt and appropriate to extract Sections 52 and

33 of the Transfer of Property Act, which reads as follows:

Bectlgn 52 - Transfer of properly pending swit relating
thereto - Durng the pendancy 0 any Courd having auihorte
Within the [imits of India excluding the State of Jammu and
Kashmir gr established beyond swch fimils by the Central
Goverament af any st or proceeding wihich (s not colfusive and i
which any nght o immavesbls property 8 grrechly and specificaly
fn guestion, he progsrty cannal Ss transferred oF obthernwise dealt

it by any perfy o the swir or proceeding 50 a5 fooaffecr the

may e made fherein, excepl under bhe gutharity of the Tourd and
35 5UCh s @5 00 mav mpase,

Explarabion- For FRe plrpasss of Hhis ssction, the pendency of @
SUlt or gfgcesding shall e deemed to commeanss from the dare af
the crezentabion of the plaint or the fnstlubion af the pro ceeding in
& Courr of competent Jurisdiclion, and fo cantinpe gnol! the s ar

aracesding has been dispored of By & fnal decree ar ongsr ang



complets satisfachion ar glzcharge oF such decrss or order has
been obbamed, or has become wnabfainable hy reasan of the
exgiration of any period of imitation prescribed for the execution

threvent by any law for Fhe time baing in farce,

Section 53. Fraudulent transfer

(1) Every Lransfer of mmovable propenty mage with lncent o
gefeat or gefay e creditors af the transferor shall be voidable st
the opiion af any craditor sa defeated or delaved,

Mothing in this sub-section shall Impalr the rights of 3 transforee in
gaaqd faiih and far consideralion,

MNothing in this suwb-section shall affect an ‘aw far the time baing
i force relating Lo insclvency.

A suit insnitored by & creditar {which term includes a dacres-haider
whasthar he has ar has oot anpied foc execinnn af s degrss) o
gvond @ transfer an Fhe ground that f has been made with inrenr
o gdefedr oo delfay - tha craoitors of the fransferor shall Bs fnafitured

oy Bttt of, ar far tha Senefit of, as the cragitors,

(2} Ewery lraosfer of immoveable  property  made withool
considarabion with lntent fo dalradd 8 subsequent transfores shall

De vargdeble aF the opnion of such fransfaras,
Far the porposes of this sub-sechon, no ransfer mags withawt

conaiganeiion shsN e gesmrad o hEVYs hsan made with intent o

£

defrawd by reason. oy that & subseguent transfer for

considaration was mage.”
In the instant case, the main substantial questiorn of law raised
by the appeliant/plaintiff in the grounds of appeal is that whether
the pendency of LLA.No.515 of 2002 flled by the plaintiff for
attachment before judgment il the disposal of the suit in
0.5.M0.92 of 2002 amounts to subsistenca of the atltachment or
not. As seen from Ex.AZ2-certiflec copy of arder dated
24.11.2004 passed in [LANG.S515 of 2002 in 0.5.N0.92 of 2002
by the learmed II Additional Senior Ciwvil Judge (FTC) at
Mzhabubnagar, the said [LA was closed halding that the suit was

riped for trial, Therefore, there was ng attachment before



judgment In respect of the suit schedule property durlng the
endency of the suit in 0.5.No.92 of 2002. Had there been an
attachment of the suit schedule property as contended by the
plaintiff, the appellant/plaintiff is justified in seeking cancellation
of the subject sale ceed. Section 52 of T.P, Act Is meant Lo
protect the pendente-lite interest of the parties in respect of the
property in question, On evidence also nothing is made out that
the defendant Mos. 1 to 3 allenated the suit schedule property in
favour of defendant Mo.4 in order to defeat the judgment and
decree “dated 03.02.2005 passed in 0.5.Neg.92 of 2002,
Admittedly the decree dated 03.02.2005 passed in 0.5.N0.52 of
2002 against the defendant Nos.1 to 3, i a hare decras for
recovery of money. Merely because a decrec for recovery of
money 15 subsisting against the defendant Mos.1 to 3, that would
not make the alienation bad, The right of the appeliant/plaintiff
15 to recover the decreetal amount and costs by following due
process of law, Furthermore, on evidence no fravdulent transfer
has been made by the defendant Nos.1 to 3 in favour of
defendant MNo.4. These is also no evidence to heold that the
disputed sale was made without consideration, Therefore, there
S no violatlon of Section 53 of T.P. Act as contended by the
nlaintiff,
18. It is relevant to state that under the amended Section 100
of C.P.C., a party aggrieved by the decree passed by the first
appellate Court has no absolute right of appeal. He can neither
challenge the decree on a question of fact or on a guestion of

law. The second appeal lies only where the High Court is



satisfled that - A § i :
that the case invoives & substantial guestion of law,

The word ‘suhstansial’ 35 qualifying "questicn of law’, means and
conveys of having substance, essential, real, of sound worth,
impartant, considerable, fairly argusble. A substanlizl questian
af law should directly and substantially affect the rights of the
parties. A guestion of law can be said to be substantial between
the parties, if the decision in appeal turns one way ar the other
Gn the particular view of law. But, if the quastion does not affect
the decision, it cannot ba said to be substantial guestion
between the partics, Recording a finding without any evidence
oh  record; disregard or non-conzideration af  relevant or
admissible evidence; tak ng Intc consideration irrelevant ar
Inacmissible evidence: perverse finding - are saome of the
Guasticns, which invalve substantial questions of faw. 1= s
evident from the record that both the Courts belgw hawve naot
considered any irrelevant evidence arnd thelr findings are not
perverse. The submissions made by the learned counsel for the
appellant/piaintff In this appeal do rat form  substantial
questions to admit the appeal and determine the same. It is
cancluded that there is no substantial question toc admit the
appeal and proceed with,

15, In the result, this Second Appeal is dismissed in limini. No
casts.

The Miscellanegus Petitions pending, if any, shall stand

clasad, Sd/-K SREENIVASA RAQ
DEPUTY R E!"-.::'.jSTI-_-s:.f'-.H

HTRME ST EEGTH‘:‘-‘}'; CFFICER-

To.
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—
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The District Judge. at Mahaooobnagar.
The Juntar Civil Judge, Jadcherla, Mahabouohnagar.

One GC to SRI NAME] KRISHNA Advocate ['DPLIC‘]
Onse GO to SRI T.M K. Chaitanya, Advocate [CPUC]

. Two CD.Copies



HIGH COURT

DR.SA.

DATED:31/08/2020

JUDGMENT & DECREE

SA.No.6E6 of 2019

DISMISSING THE SECOMND APPEAL
WITHOQUT COSTS
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