HIGH COURT FOR THE STATE OF TELANGANA AT HYDERABAD
{Special Original Jurisdiction)

THURSDAY . THE TWENTY SEVENTH DAY OF AUGUST
TWO THOUSAND AND TWENTY

FRESENT
THE HONOURAEBLE THE CHIEF JUSTICE RAGHVENDRA SINGH CHAUHAN
AND
THE HONOURAELE SRI JUSTICE B.VIJAYSEN REDDY

WRIT PETITION NO: 8085 OF 2020

Babwaen:'

Charavath Magendra MNaik, W/o Lingaiah, Aged about 20 years, Qoo Student,
Rio H. Mo, 5-69, Padu MNaik Thanda, Duraj Palli, Nalgonda District, Telangana Slale.

-PETITIONER.

AND

1. The State of Telangana, Rep by the Principal Secrelary, Home Department,
(FOLL ). Secretariat building, At Hyderabad.

Z. The Director General of Police, At Hyderabad
3. The Commissioner of Police, At Cherlapally

..RESPONDENTS

Palition under Aricle 2286 of the Constifulion of India praying that in the
cireumslances stated in the affidavit filed therewith, the High Court may be pleased o
ingue order or direction more paricularly one in the nature of wrt of Habeas Corpus
by declaring the action of the respondent No.1 in issuing the detention order vide
G.0.R.T No. 608 dated 16032020 basing on the orders passed by the 3rd
Respondent Vide No 14/PD-CELL/CCRB/RCKD2D20 dated 20/03/2020 by directing
detertion of Daravath VYamshi Maik Sfo Lingaiah for a pericd of 12 maonths from
200032020 detained in Central Prison Cherlapally, as illegal and unconstitutional and

e 52t him free,

|A NO: 1 OF 2020

Petition under Section 181 CPC praying that in tha circumstances stated in the
affidavit filed in support of the petition, the High Court may be pleased o suspend the
arder of Respondent No.1 vide G.O.RT Mo. 898 dated 16-05-2020, direct to produce
the bady of Detenue Daravath Vamshi MNaik, S/ Lingaizah detained in Central Prison

Cherfapally, hefore this Hon'ble Gourt.

Counsel for the Petitioner: SRL ARUN KUMAR MUDI
Counsel for the Respondents: SRI T. SRIKANTH REDDY, GP FOR HOME

The Court made the following: ORDER
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DRDER: [ Per Hon'ole Sri Juslice B, Wijayzan Beody)

The detention order vide 14/FD-Cell/CCREB/RCKD/Z02D, dated
20.03.2020 passed sgainst Dharavath VWamshi Naik, Sfo. Lingaiah,
by the 3™ respondent, Commissioner of Police, in exercise of powers
conferred under Sub-Section (2) of Section 3 of the Telangana
Prevention of Dangerous Activities of Bootleggers, Dacoits, Drug
Offenders, Goondes, Immoral Traffic Offenders, Land Grabbers,
Spurinus Seed Offenders, Insecticide Offenders, Fertilizer Offenders,
Food Adulteration Offenders, Fake Document Offenders, Schedulec
Commuodities Offenders, Farest Offenders, Gaming Offenders, Sexua:
Offenders, Explasive Substances Offenders, Arms Offenders, Cyber
Crime Offenders and White Collar or Financlal Offenders Act, 1936
(Amendment Act No.13 of 2018) (for short 'the Act') 8nd as confirmesc
by the State vide G.0.RL.No.BUE, General Administration (SPL) Law &
Qrder Department dated 16.05.2020, are cnallenged in this Wril of

Habeas Corpus as being lllegal and arbitrary.

2. Heard Mr. Arun Kumar Mudi, learmed counsel for the petitoner

gnd Mr. T. Srikanth Beddy, learned Government Pleader for Home For

the respondents.

3; The |earned counsel for the petifioner submitted that the
impugned detention order is passed withoul application of mind and
the detenu can be dealt with undeér erdinary law, The detention order
was passed mechanically based on sclitary offence 2nd there is nao
material to come to 2 cohclusion that detenu has been acting in a
manner prejudicial to maintenance of public aorder and disturbing the

peace gnd tranguility.



4, Per contra, the learned Government Pleader submitted that the
detenu was involved in Crime No.26 of 2020 under Section 20 (i) (B)
of NDPS Act, 1985 of Ghatkesar P.S. He was found to be in possessian
of 51 kgs., of Ganja packed in (47) packets and net cash af
Rs.4,500/-, and the same were seized. After having completad
recovery, e was proguced before the concerned Court and sent for
judicial remand on 17.CL.2020. The contratand seized from the
detenu would be nighly dangeraus to the lives of yauth and ‘mnocent
people, causing Irreparable damages to ther body argans inciuding the
central nervous system, thereby crippling the mental and physical
health of the people addicted to drigs. The detenu moved as many as
four bail petitiong before the MS], LB, MNagar and the same were
dismissed. Since the detenu squerely answers the description of
‘Drug Offender’ as defined under Sectian 2(f) of the Act ang the
activities of the detenu are likely to be prejudiclal to the public heslth
and public arder, It was necassitated for the detgining authorty to

pass the impugned cetention order,

5. In the impugned detention arder, the detaining autharity has
referred to o a solitary criminal case, which forms the basis of the
detention order l.e. Crime No.26 of 2020 under Sectian 20 {ii} (B) of
NDPS Act, 1985 of Ghatkesar Police Stetion.  As founc from the
imougnsd order, the deleru moved four ball psbtions before the
Metropoltan Sessions Judge at LB, Magar gnd the same were

dismissed,

f, The subjective satisfaction of the detaining authority in passing
the impugned detention order (s on the basis that the detenu would
again move bail petition and soan to get ball and there are Imminenl
possibilities of the detenu indulging In similer activities again

immediately after his release from jail, which would e prejugicial and



detrimental to the maintenance of public order and public heallx at
large. 1t is also stated in the impugned detention order that the
deteru involved in several offences of peddling of narcetic drugs and
as such, he was ezrlier detained under the provisions of Act No.l of
1986 by Jangaon Palice vide preventive detention orders
C.No. 497/ WRLC/CSB-XI/2019, dated 02.07.2019 of Commissioner of
Police, Waranga!. This P.D. order was challenged by the detenu before
this Court in W.P, No,19310 of 2019 and the same was allowed vide

order dated. 31.10.2019,

7 Grant of bail for the offences under NDPS Act is governed under
the orovisions of NDPS Act ang under Section 37 of the NDPS Act,
strict mechanism is zrovided- and cnfess the concerned Court is orims
facie, satisfied that the sccused is not invalved n commission of
affence, bail, ordinarily, would not be granted. If the Police authorities
feel that even after strongly opposing the bail, the concerned Court
has granted bail, it is always left open for the authorities ta move an
application for cancellation of bail either before the same Court ar
higher Court. Without resorting to such steps, the State chose 1o
invoke orovisions of preventive detention law and this is nothing Dut
arbitrary exercise of powers conferred under the prevertive detention

[2wis.,

B. Section 37 of the NDPS Act deals with power of the Court for
grant of bail. As compared to Section 439 Cr.P.C. whereunder there s
na strick mechanism as to the specific grounds on which the bail has o
be granted, under Section 37 of the MNDPS Act, in ordinary
circumstances, bail would not be granted by the Court, as the Court
nas to record g linding thet the sccused is not prmg faoie invelved In
cammissiaon of NOPS affence. The right to oppose a bail is given to the

Public Prosecutos aod 5 5 needless to state that the Public Prosecutar



would place all relevant material/CD file befare the corcerned Court
and also apprise the Court of relevant circumstances under which the
detenu was arrested, the gravity of the offence, the guantity of drug
seized etc. All these facts weigh with the concerned Court while

granting bail.

g, The material availeble with the detaining auchority, at the Lime
ol passing of the detention order is relevant to be taken into

consideration For the purgose of assessing as o whether the detaining

r

guthority was gppraised of g/l the relevant factors necessary for

sassing such order. Howewver, the detaining authority has failed to
take note of the provisions of the NDPFS Act and more perticularly,
Section 37 of the NDPS Act ang the restricttons placec on the
concernsed Courts for grant of Dalll  2n the scle ground of non
consideration of pravision of Section 37 of the NGPS Act, the detention
order 5 vitiated and |s llable o be sel asde. [0 SAYED ABUL ALA v.

UNION OF INDIA! the Supreme Cours held as under:

1%, an application far ball is required o be filed and
consigered by the spprapriate Court in terms ef Secton 439 of
the Code of Criminal Procedurg but in casas inwvalvirg tha
provisions of the NOFS  Ackt, the dstaining authoriby was
raquired to taksa into consideralion the rastrictions imposed o
the powsar of the court to granl bail having regard to Lhe

aravisions of Section 37 thereal.

20, Saction 37 reads as under: "37 Offences Lo be cognizable
gnd non-gaiabls- (1] Mobwithstanding anything contained
i the Code of Cominal Procedure, 197302 of 15740 -
ray ewary offence punishable unader this &gt shall ke
connizable,
‘) no person acoused of an offerce bpunishable for
[gffances urcer Saction 19 or s&clion 24 or section
274 arc alse for offences invalving commerclal quanticy]

snall ga released on Bail or on his own borg unless --

B B o T R




(il the Fublic Frosecutor has Deen giver an cpparturity 1o
cppose the application for such ralease, and

tinjwhere the Fublic Prosecutor apposes the application,
the court is satisfied that there are -ezsonable grounds
far beliaving that he (s not guliity of such affence and that
he i5 nat likely to cammit any affence while on bail.”

The statute, thus, puis limitation on the jurisdiction of the courl
in the matter of grant of bgil. They ceannat e ignarad by any
Caurt of Law, Seversl decisions of this Court 2nd of High Courl

cperiate in the figld.

21, Proper application of mind on the part of the detaining
authority must, therefore, be bormme oub from the ordar of
detention. In cases where the deteru is in custody, Lhe
delaining aalbarily not only should fe aware of the said fact
but there should e scme material on record ko justify thal he
may D2 released on beil bawving regard Lo ke restoiclion
imposed on the power af the Court as il may not arrive at the
canclusion that there existed reascrnable grounds far believing
that he was nat guilty of such offence arc that the deteny coulc
nat indulgs in similar aclivity, if =et at liberly.

22. The detaining authority Furthermare is reguirad to borme in
ming that there exists a distinction between the “likalihood of
fis maving an application for Eail” and "likelihood to be
released an bail”, While arriving at his subjective satisfaction
that there = likelhood of the detenu beirg released on bail,
recording of the satisfaction an the parl of the detaining
autharity that merely becauge an applicaticn for grant of bail
Rad been flled, wauld meb be encugh. It would also pob be
sufficient compliance of the legal ablgaticr that the detaining
authoricy had nformed leomself that the detend has refractec

Irom his earlier confession,”

10. In the instant case, all the bail petitions filed by the detenu were
dismissed and no ball petition s pending, Honce, It cannot be said
that there Is Imminent passibility of the detenu coming oul from jall
and Indulge in similar activities. In REKHA Vs. TAMIL NADU?,

the Hah'ble Apex Court made the following observations:

{2011} 5 SCC 244 I



27, In our aginion, there is 8 real possibility
of release of 2 persen on bail who is already
i custady provided he has moved & hail
gpplcalion which iz pending. It follows
logicaly  that f no beil application s
pending, then there is no likelinood af the
Ferson in custedy being released on bail,
and hence tha detention order will be
llegal, Howewver, there can be an exception
te thiz rule, that is, where a co-accused
whase case stands on the same footing had
been granted bail. In such cases, ths
detaining autharity can reasonakbly conclude
that there Iz likelihooo of Lhe deteru being
released on bad even Lthough na  Eail
spolication of his is pending, simce maost
courts marmally grant bail on this ground
Howswer, details of such allegad similar
cases muast be given, otherwise the bald
ctatement &l the autkerity cannat be
believed, ™

11. Ewven assurming that the deteru s releaseg on bail, nothing
prevents the State frome filing an application before the concerned
Court for cancellation of ball In case It is found that the bail was
granted to the detenu without adherence to provisions of Section 37 aof
the NOPS Act, An order of detention has to be resoried as an extrame
and last step only when attempts made by the authorities to desl with
and prosecute the detend under ordinary aw do. not yield results,
The preventive detention laws cannot be invoked as an casy WwWay
method bypassing the ordinary law and 7 detention order 15 passed,
it is very much necessary for the detaini=g authasity tae apply s mnd
and arrive at & comclusion that grdinary law Is not capable of acting
deterrent against the detenu and thus, detenlion arcer reeds to be

passed.
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12, Mere apprehensioh of the detaining autharity that thers s
likelihood of the detesy, If enlarged on bail, acting prejudicially to the
interest of pubiic order cannol form basis for passing the detention
orcer. The right of a citizen to sesk ball cannot e nullifisd 2y
exarcising oower of detention under the Act. In SHASHI AGARWAL

v. STATE OF UP?® it was nzld as under:

"Every citizen in this country has the right to have recourse to
faw, He nag g righl Lo move the couit for bail whan ha iz
arrasted wndar the ordinary law af the land. I the Skata Lhinks
that he does not desarve Ball the S1ate could appose Ehe granl
of kail. e cannai, howewver, o8 nterdicied from mewving Lhe
court far kail by clampirg a1 arder of datention. Thne possibilioy
of the court grantng kBail may nob be sufficient. Nor g bald
statement that tha person wauld repeat his critminal eclivilies
would be enough. There must also ke credible infarmalion or
cogant reasans apperent on the record that Lhe celepuw,
if anlarged or bail, waould act prejudicially o the inlerest of

public order.”

12,  Thus far nan-consideration of the provision under Section 37 of
the MOPS Act end the mecessity to nvoke preventive detontion ‘aw in
contrest to the ordnary law [MDPE Act}, this Court holds that the
impuaned order of detention dated 20.03.2020, passed by t-e third
regoandent, and the conseguential order i.e., G.O0.RLNo 858 dated
16.05.2020, issued by the fArst respondent State, sre unsuslainable
and are liable to e set aslde.

In the result, the Writ Petition is allowed, The Impughed
detertion orcer dated 20.03.2020 pass=d by the respondent Nol3,
and the conseguential canfirmation arder wide G.0.RL. No.898, cated
156.05.2020 passed by [he resoondent Mol a2re, hereby, set gside,
The respondents sre directed to sest the defenu, namely Rharavath

Vamshi MNaik, 5/o.Lingaiah, at liberty forthwith, in case he is no longer

“{1938) 1 SUC 436



To,

oren e pa -

-]

CHR

detained in the criminal cases which  have been registered

50 far against him.

AS a sequel, the miscellaneous petitions, pending If any,
shall stand closes, There shall be no order as to coste,
SD-l.NAGALAKSHNMI
ASSISTANT REGISTRAR
HTRUE COPY(!
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SECTION OFFICER

. The Principal Secretary. Home Departmant, (FOLL), State of Telangana

Secretariatl building, Al Hyderabad

The Director General of Police, At Hyderabad

The Commissioner of Police, Al Cherlapally

The Supearintendent, Cantral Prison, Cherlapally, Medchal - Matkajgiri District.
Qe CC 1o S, Arun Kumar Mudi, Advocate (OPLC)

Two CCe to GP for Home, High Court for the State of Telangana at Hyoersbad
QT
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HIGH COURT

DATED:27/08/2020

ORDER

W.P.No.8085 of 2020

ALLOWING THE WRIT PETITION
WITHOUT COSTS

-.l._-'lHt STAF
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E{‘;\

16 SEP 2020




