
THE HON’BLE Dr . JUSTI CE SHAMEEM AKTHER 

 

Civ i l  Rev ision  Pet i t ion  No .4 9 0  o f  2 0 1 9  

 

ORDER:   

 This Civil Revision Pet it ion, under Sect ion 115 of the Code of 

Civil Procedure, 1908, is filed by the revision pet it ioners/ plaint iffs, 

challenging the order, dated 08.01.2019, passed in I .A.No.10 of 

2016 (old I .A.No.392 of 2015)  in O.S.No.76 of 2005 by the 

Telangana State Waqf Tribunal, Hyderabad ( for short  ‘the 

Tribunal’)  wherein, the pet it ion filed by the revision pet it ioners/  

plaint iffs, under Sect ion 5 of the Lim itat ion Act , 1963, to condone 

the delay of 2168 days in filing the pet it ion to set  aside the order 

dated 18.11.2009, passed in the subject  suit ,  was dism issed. 

2 . Heard the learned counsel for both the sides and perused the 

record. 

3 . Learned counsel for the pet it ioners/ plaint iffs would contend 

that  the counsel on record for the pet it ioners/ plaint iffs before the 

Court  below died and on several requests m ade by the 

pet it ioners/ plaint iffs with the fam ily m em bers of the counsel to 

return the case file, they returned the file recent ly on 23.11.2015. 

Thereafter, the pet it ioners/ plaint iffs engaged another counsel, who 

inform ed them  that  the suit  was dism issed for default  on 

18.11.2009. Then the pet it ioners/ plaint iffs filed the subject  

I nter locutory Applicat ion before the Tribunal showing just ifiable 

cause for delay that  they received the case file recent ly from  the 

fam ily m em bers of the deceased counsel and also the 2nd 

pet it ioner/ plaint iff,  who filed affidavit  on their  behalf, was suffer ing 

from  illness. Though there are sufficient  reasons to condone the 



 2 

 

 

delay, the Tribunal erroneously dism issed the subject  I nter locutory 

Applicat ion. I t  is further subm it ted that  the suit  is for m andatory 

injunct ion rest raining the respondents/ defendants from  interfer ing 

with the r ight  of passage from  the gate of respondents/ defendants 

to reach the subject  suit  graveyard in which public interest  is 

involved and no prejudice would be caused to the respondents/  

defendants if they are rest rained. The pet it ioners/ plaint iffs are 

ready to proceed with the subject  m at ter of the suit  expedit iously. 

The easem entary r ights of the revision pet it ioners/ plaint iffs and 

also the ent ire com m unity would be defeated and infr inged by the 

respondents/ defendants, if the pet it ioners/ plaint iffs are not  given 

opportunity and ult im ately prayed to set  aside im pugned order and 

consequent ly allow the subject  I nter locutory Applicat ion. I n support  

of his content ions, learned counsel relied upon the following 

decisions:  

1 )  K.Su b b ar ay u d u  Vs. Sp ecia l  Dep u t y  Co l lect o r  ( Lan d  

Acq u isi t ion ) 1   

2 )  St at e o f  Kar n at ak a Vs. Y.Mo id een  Ku n h i  ( Dead )  b y  

LRs2 ,  

3 )  G.Ram eg ow d a, Maj o r  et c. Vs. Th e Sp ecia l  Lan d  

Acq u isi t i on  Of f i cer , Ban g alo r e3 ,  

4 )  N.Balak r ish n an  Vs. M.Kr ish n am u r t h y 4  an d   

5 )  Co l lect o r , Lan d  Acq u isi t ion , An an t n ag  Vs. Mst .Kat i j i 5.   

                                                 
1
 (2017) 12 SCC 840 

2
 (2009) 13 SCC 192 

3
 1988 AIR (SC) 897  

4
 1998(7) SCC 123 

5
 1987 AIR (SC) 1353.  
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4 . On the other hand, learned counsel for the respondents/  

defendants would contend that  the pet it ioners/ plaint iffs did not  

show any just ifiable cause to condone the inordinate delay and 

they m ade false averm ents in the affidavit . I t  is further contended 

that  the pet it ioners/ plaint iffs got  filed another suit  vide O.S.No.27 

of 2014 before the sam e Tribunal with the sam e allegat ions 

seeking sim ilar relief and the said suit  was also dism issed for 

default . Thereafter, the revision pet it ioners/ plaint iffs filed the 

subject  I nter locutory Applicat ion. The subject  suit  was dism issed 

for default  nearly one year after filing chief-exam inat ion affidavit  of 

the revision pet it ioner/ plaint iff.  The proceedings were within the 

knowledge of the pet it ioners/ plaint iffs. The Court  below, while 

dealing with the subject  inter locutory applicat ion, had elaborately 

dealt  with the content ions raised and answered the sam e against  

the pet it ioners/ plaint iffs and ult im ately prayed to sustain the 

im pugned order and dism iss the Civil Revision Pet it ion.  I n support  

of his content ions, learned counsel relied upon decisions of the 

Hon’ble Apex Court  in Ash ok  Ku m ar  Vs. Dist r i ct  Mag ist r a t e, 

Bast i 6 and D.Gop in at h an  Pi l la i  Vs. St at e o f  Ker a la 7.  

5 . I n view of the above r ival content ions, the point  that  arises 

for determ inat ion in this revision is as follows:  

“ W h et h er  t h e d elay  o f  2 1 6 8  d ay s occu r r ed  in  

f i l i n g  t h e p et i t ion  t o  set  asid e t h e o r d er  d at ed  

1 8 .1 1 .2 0 0 9 , p assed  in  O.S.No .7 6  o f  2 0 0 5 ,  can  b e 

con d on ed  an d  con seq u en t ly , t h e im p u g n ed  o r d er  

i s l iab le t o  b e set  asid e?”  

 

                                                 
6
 2012 AIR SCW 1652 

7
 AIR 2007 SC 2624 
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6 . Adm it tedly, the suit  in O.S.No.76 of 2005 is filed for 

m andatory injunct ion and it  was dism issed for default  on 

18.11.2009 by the Tribunal. The content ion of the revision 

pet it ioners/ plaint iffs is that  their  counsel on record before the 

Court  below died and thereafter, they m ade several requests to the 

fam ily m em bers of the deceased counsel to return the case file but  

they did not  return in t im e stat ing that  the case file was m isplaced. 

I m m ediately after receiving the case file, the pet it ioners/ plaint iffs 

filed the subject  I nter locutory applicat ion. I f that  is so, the 

pet it ioners/ plaint iffs should have filed the affidavit  of any one of 

the fam ily m em bers of the deceased counsel. I t  is also averred in 

the affidavit  of the pet it ioners/ plaint iffs that  the plaint iff 

No.2/ deponent  of the affidavit  suffered from  ill-health and 

underwent  t reatm ent , but  he did not  file any m edical record to 

substant iate the sam e. I t  is also relevant  to state that  the suit  was 

dism issed for default  one year after filing of the chief exam inat ion 

affidavit  of the pet it ioner/ plaint iff.  I t  is also borne by the record 

that  after dism issal of the subject  suit , the pet it ioners/ plaint iffs got  

filed sim ilar suit  in O.S.No.27 of 2014 before the Tribunal with 

ident ical pleadings seeking ident ical relief. The pleadings urged and 

the relief sought  for in the subsequent  suit  in O.S.No.27 of 2014 

are ident ical in nature with that  of the subject  suit .   Under these 

circum stances, it  cannot  be said that  the pet it ioners/ plaint iffs have 

no knowledge of the dism issal of the subject  suit  for default  on 

18.11.2009. Further, it  is pert inent  to state that  the Wakf Board is 

not  m ade as a party to the suit , which has substant ial interest  in 

the subject  m at ter of the suit  nor any effort  is m ade by the Wakf 

Board raising the dispute in respect  of the suit  schedule property 



 5 

 

 

t ill date. The counsel for the pet it ioner/ plaint iff on record passed 

away one year after filing of the chief exam inat ion affidavit  of 

plaint iff,  which reflects that  the pet it ioners/ plaint iffs, did not  evince 

any interest  to proceed with the case for further chief-exam inat ion, 

m arking of the docum ents as well as cross-exam inat ion, in the 

subject  suit  which was ult im ately dism issed for default . The 

Tribunal elaborately dealt  with the content ions raised on behalf of 

the pet it ioners/ plaint iffs and just ified in declining the relief holding 

that  no sufficient  cause has been shown by the pet it ioners/ plaint iffs 

to condone the delay. The decisions relied upon by the learned 

counsel for the pet it ioners/ plaint iffs are dist inguishable from  the 

facts and circum stances of the case on hand.  

7 . I t  is apt  to state that  the supervisory jur isdict ion conferred 

on the High Court  under Art icle 227 of the Const itut ion of I ndia is 

lim ited to see that  a Court  or Tr ibunal subordinate to it  funct ions 

“within the bounds of their  authority”  and to ensure that  law is 

followed by such Court  or Tr ibunal by exercising jur isdict ion vested 

in them  and not  declining to exercise the jur isdict ion which is 

vested in them .  Apart  from  the above, High Court  can interfere in 

exercise of its power of superintendence, when there has been a 

patent  perversity in the orders of the Courts or Tr ibunal 

subordinate to it  or where there has been a gross and m anifest  

failure of just ice or the basic pr inciples of natural just ice have been 

flouted.  I n the instant  case, neither there is patent  perversity in 

the order under challenge nor the Tribunal t ravelled beyond its 

jur isdict ion in passing the im pugned order.  There is no legal 

infirm ity in the order under challenge.  There is nothing to take a 

different  view.  The content ions raised by the revision 
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pet it ioners/ plaint iffs in this Civil Revision Pet it ion does not  m erit  

considerat ion.  The Civil Revision Pet it ion is devoid of m erit  and is 

liable to be dism issed.  

8 . I n the result , the Civil Revision Pet it ion is dism issed.  There 

shall be no order as to costs.   

Miscellaneous pet it ions, if any, pending in this CRP, shall 

stand closed. 

  

______________________ 

Dr . SHAMEEM AKTHER, J 

13 th February, 2020 

Vvr 

 
     


