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 The case of the pet it ioner is that  one Mr. Pingili Jagan Mohan Reddy @ 

Jagan Reddy, s/ o Madhusudhan Reddy was the owner of the subject  

property.  The grandfather of the pet it ioner by nam e Mr. Pindi Peddy Mallaiah 

s/ o I llaha, purchased the subject  property from  the said or iginal owner on 

12.05.1960 under sim ple sale deed executed on a  non- judicial stam p paper 

worth Rs.2/ - , and since then, their  fam ily has been in possession and 

enjoym ent  of the subject  property.  The further case of the pet it ioner is that  

he presented the said unregistered sale deed before the 3 rd respondent  – 

Dist r ict  Regist rar, Regist rat ion Departm ent , Warangal, for im pounding.  Vide 

the im pugned order No.G1/ 2507/ 2019 dated 31.01.2020, the 3 rd respondent , 

refused to im pound the docum ent , and the relevant  port ion of the order 

reads as under:  

 
 “2.  The mat ter has been exam ined in detail.   Sub-sect ion (1)  of Sect ion 33 of 

the I ndian Stamp Act , 1899 is the provision which enables a public officer to 

im pound not  duly stam ped inst rum ents.  I t  says – “Every person having by law or 

consent  of part ies author ity to receive evidence, and every person- in-charge of a 

public office, except  an officer of a police, before whom  any inst rum ent , 

chargeable, in his opinion, with duty, is produced or com es in the perform ance of 

his funct ions, shall,  if it  appears to him  that  such inst rum ent  is not  duly stam ped, 

im pound the same” .   So it  is not  sufficient  for the purposes of this sect ion that  the 

docum ent  should som ehow be produced or com e before him , but  it  is essent ial that  

it  should be produced or com e before him  ‘in the perform ance of his funct ions’. 

 

3.  The document  in quest ion has been simply produced before the 

undersigned with a view to get  it  im pounded.  As the docum ent  has neither been 

produced nor it  has com e in the perform ance of the funct ions by the undersigned, 

it  cannot  be said that  the docum ent  was produced as contem plated under      

Sect ion 33 of the Stam p Act .  Hence, it  cannot  be im pounded.”  
 

 

The 3 rd respondent  refused to im pound the unregistered sale deed on 

the ground that  it  has neither been produced, nor it  has com e in the 
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perform ance of his dut ies.  Assailing the said order of the 3 rd respondent , the 

present  writ  pet it ion has been filed. 

 

Learned counsel for the pet it ioner subm its that  pet it ioner produced the 

unregistered sale deed before the 3 rd respondent  for im pounding and for 

paym ent  of stam p duty and penalty.  He subm its that  Sect ion 33(1)  of the 

Act  em powers the 3 rd respondent  to receive the docum ent  and im pound the 

sam e and send to the Collector under Sect ion 38(2)  of the Act , who shall 

exercise his power under Sect ion 40(1)  of the Act  and im pose stam p duty 

and penalty.  Learned counsel subm its that  the 3 rd respondent  without  

considering Sect ion 33 of the Act  in proper perspect ive, refused to im pound 

the docum ent . Therefore, the learned counsel seeks to set  aside the 

im pugned order and to direct  the 3 rd respondent  to im pound the docum ent  

presented by the pet it ioner. 

 

Heard the learned Assistant  Governm ent  Pleader for Revenue. 

 

Sect ion 33 of the Act  provides for exam inat ion and im pounding of 

inst rum ents.    Sect ion 38 provides for the procedure how to deal with the 

inst rum ents im pounded, and Sect ion 40 deals with the jur isdict ion of the 

Collector to im pose stam p duty and penalty on the inst rum ents so 

im pounded.  The said provisions, to the extent  relevant , are ext racted as 

under for ready reference:  

 
3 3 .  Ex am in at ion  an d  im p ou n d in g  o f  in st r u m en t s : - -  

 

  (1)   Every person having by law or consent  of part ies authority to receive 

evidence, and every person in charge of a public office except  an officer of a police, 

before whom  any inst rum ent , chargeable, in his opinion, with duty, is produced or 

com es in the perform ance of his funct ions, shall if it  appears to him  that  such 

inst rum ent  is not  duly stam ped, im pound the sam e. 

 

  (2)   .  .   
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3 8 .  I n st r u m en t s im p ou n d ed , h ow  d eal t  w i t h  

 

(1)  When the person im pounding an inst rum ent  under Sect ion 33 has law or 

consent  of part ies authority to receive evidence and adm its such inst rum ent  in 

evidence upon paym ent  of a penalty as provided by Sect ion 35 or of duty as 

provided by sect ion 37, he shall send to the Collector, an authent icated copy of 

such inst rum ent , together with a cert if icate in writ ing, stat ing the am ount  of duty 

and penalty levied in respect  thereof, and shall send such am ount  to the Collector,  

or to such person as he m ay appointed in this behalf.  

 

(2)  I n every other case, the person so im pounding an inst rum ent  shall send it  in 

or iginal to the Collector. 

 

40.  Co l lect o r ’s p ow er  t o  st am p  in st r u m en t s im p ou n d ed : - -  

 

(1)   When the Collector im pounds any inst rum ent  under Sect ion 33, or receives 

any inst rum ent , sent  to him  under Sect ion 38, sub-sect ion (2) , not  being an 

inst rum ent  chargeable with a duty of twenty paise or half an anna only or a 

m ortgage of a crop (Art icle 36(a)  of Schedule I -A)  chargeable under clause (aa)  or 

(bb)  of Sect ion 3 with duty of forty paise only or a bill of exchange or prom issory 

note;  he shall adopt  the following procedure: - -  

 

(a)  if he is of opinion that  such inst rum ent  is duty stam ped or is not         

chargeable with duty,  he shall cert ify by endorsem ent  thereon that  it  is duly 

stam ped, or that  it  is not  so chargeable, as the case m ay be;  

(b)  if he is of opinion that  such inst rum ent  is chargeable with duty and is 

not  duly stamped, he shall require the paym ent  of the proper duty or the am ount  

required to m ake up the sam e, with a penalty of five rupees;  or, if he thinks fit ,  an 

am ount  not  exceeding ten t im es the am ount  of the proper duty or of the deficient  

port ion thereof, whether such am ount  exceeds or falls short  of five rupees;  

 

Provided that , when such inst rum ent  has been im pounded only because it  has been 

writ ten in cont ravent ion of Sect ion 13 or Sect ion 14, the Collector m ay, if he thinks 

fit ,  rem it  the whole penalty prescribed by this sect ion. 

 

(2)     Every cert if icate under clause (a)  of sub-sect ion (1)  shall,  for the              

purpose of this Act , be conclusive evidence of the m at ter stated    therein. 

    

(3)   Where an inst rum ent  has been sent  to the collector under Sect ion 30,        

sub-sect ion (2) , the  Collector shall,  when he has dealt  with it  as provided by this 

sect ion, return it  to the impounding officer. 

 

 

 

From  a reading of sub-sect ion (1)  of sect ion 33, it  is clear that  the 

person who is com petent  to exam ine and im pound the inst rum ent , shall be 

either a person having by law or consent  of part ies, authority to receive 

evidence, or every person- in-charge of a public office, except  an officer of a 

police.  I f the inst rum ent , in their  opinion, is chargeable with duty, is 

produced or com es in the perform ance of their  funct ions, and if it  appears 

that  such inst rum ent  is not  duly stam ped, then such inst rum ent  ‘shall’ be 

im pounded.  The use of the word ‘shall’ in the above said sect ion, leaves no 

m anner of discret ion with regard to im pounding of the inst rum ent , which is 

not  duly stam ped.  The above said provision is drafted to see that  no 
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docum ent  escapes stam p duty and regist rat ion, and thus no revenue loss is 

caused to the State. 

I t  is to be not iced that  the inst rum ent , which is chargeable with duty, 

but  not  duly stam ped, is produced before the above said first  category of 

person, or com es before him  in the perform ance of his funct ions, i.e., the 

person who has the authority under law to receive evidence and adm its such 

inst rum ents in evidence upon paym ent  of penalty as provided under    

Sect ion 35 or of duty as provided by Sect ion 37 of the Act , then the 

procedure, after im pounding the docum ent  under Sect ion 33(1) , is provided 

under Sect ion 38(1)  of the Act .   I n case the inst rum ent  is im pounded by the 

second category of person i.e., every person- in-charge of a public office, 

except  an officer of a police, then the procedure after im pounding the 

docum ent , is provided under  sub-sect ion (2)  of Sect ion 38 of the Act .  And 

Sect ion 40 of the Act , provides for the jur isdict ion of the Collector to im pose 

stam p duty on the inst rum ents im pounded.    

 

 The Apex Court  in GOVERNMENT OF ANDHRA PRADESH v . SMT. 

P.LAXMI  DEVI
1 ,  consider ing Sect ion 33(1)  of the Act , held as under:  

 
 “15.  Sect ion 33(1)  of the Stamp States:  

 

 .  .  .   

 

 

 16.  A perusal of the said provision shows that  when a docum ent  is produced (or 

com es in the perform ance of his funct ions)  before a person who is authorized to 

receive evidence and a person who is in charge of a public office (except  a police 

officer)  before whom  any inst rum ent  chargeable with duty is produced or com es in 

the perform ance of his funct ions, it  is the duty of such person before whom  the 

said inst rument  is produced to im pound the docum ent  if it  is not  duly stam ped.  

The use of the word ‘shall’ in sect ion 33(1)  shows that  there is no discret ion in the 

authority m ent ioned in sect ion 33(1)  to im pound a docum ent  or not  to do so.  I n 

our opinion, the word ‘shall’ in sect ion 33(1)  does not  m ean ‘m ay’ but  m eans 

‘shall’.   I n other words, it  is m andatory to im pound a docum ent  produced before 

him  or which com e before him  in the perform ance of his funct ions.  Hence the 

views taken by the High Court  that  the docum ent  can be returned if the party does 

not  want  to get  it  stam ped is not  correct . 

                                                 
1
 2008(2) ALT 100 (SC) 
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 17.  I n our opinion, a register ing office under the Regist rat ion Act  ( in this case 

the Sub-Regist rar)  is certainly a person who is in charge of a public office.    

Sect ion 33(3)  applies only when there is som e doubt  whether a person holds a 

public office or not .  I n our opinion, there can be no doubt  that  a Sub Regist rar  

hold a public office.  Hence, he cannot  return such a docum ent  to the                                    

party once he finds that  it  is not  properly stam ped, and he m ust  im pound it .”  

 

 

 

 I n the present  case, the pet it ioner has produced the unregistered sale 

deed before the 3 rd respondent  for the purpose of im pounding.  Then under 

Sect ion 33(1) , the said respondent  is obligated to im pound the docum ent  and 

no discret ion is left  to him .  For refusing to im pound the inst rum ent , the     

3 rd respondent  st rangely records that  “As the docum ent  has neither been 

produced nor it  has com e in the perform ance of the funct ions by the 

undersigned, it  cannot  be said that  the docum ent  was produced as 

contem plated under Sect ion 33 of the Stam p Act .  Hence, it  cannot  be 

im pounded.”    The reasoning adopted by the 3 rd respond is unsound, and 

cannot  be accepted.  As per the judgm ent  of the Apex Court  it  is m andatory 

to im pound a docum ent  produced before him  or which com e before him  in 

the perform ance of his funct ions.  Hence, the im pugned reject ion cannot  be 

sustained and the sam e is liable to be set  aside. 

 

I n the writ  affidavit  it  is stated that  the 3rd respondent  vide let ter dated 

25.10.2018 has im pounded unregistered docum ents dated 14.02.1993 and 

26.05.1993 as per the procedure laid down under the Act , but  failed to adopt  

the sam e procedure in the case of the pet it ioner. I f that  being so, then the 

act ion of the 3 rd respondent  has to be term ed as ‘discr im inatory’, and liable 

to be set  aside. 

 



 6 

 For the foregoing reasons, the im pugned order is set  aside, and the  

3 rd respondent  is directed to im pound the docum ent  and follow the procedure 

laid down under Sect ion 38(2)  of the Act .  

 

 The writ  pet it ion is accordingly allowed to the extent  indicated above.   

 

 I nter locutory applicat ions pending, if any, shall stand closed.  No order 

as to costs. 

 

 

                                        - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - -  

                                                      A.RAJASHEKER REDDY,J 
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