HIGH COURT FOR THE STATE OF TELANGANA
AT HYDERABAD
{Special Original Jurisdiction)

THURSDAY, THE EIGHTEENTH CAY OF JUNE
WO THOUSAND AND TWENTY

PRESENT

THE HON'BLE THE CHIEF JUSTICE SEI RAGHVENDRA SINGH CHAUHAN
AND
THE HON'BLE SRI JUSTICE B. VIJAYSEN REDDY

WERIT PETITION MO: 1291 OF 2020
Betwaen:

Wukthar Ahrmac Ansard, Sfo. Shamshudding, Aged szout 47 years, Occ, Business
(Bed Sheels;, Rio llabas Vilage, Moradabad Mandal, Dampur Tahsil, Bijnoors
Oistrict, Utar Pracaesh,

AND

1. Tne Slale of Telangara, Rep. by its Spacial Chief Secretary to Governmenl
(POLL), Secretarnat Buldings. Hyderabad.

The State of Telangana, Rep. by its Principal Secrelary, Home Department.
secratarial, Hyderabad.

The Collector and District Magistrate, Ehadradr Kolhagudem Distrct.

The Principal Secretary to Government (Poll}, GAD, Talangansa, Hyderabag,
Advisory Board, Rep. by its Chairman, Sub-Jail, Bhardrachalam.

The Superintendant, Sub-Jail, Bhadrachalam,

-PETITIONER

=R R

RESPOMDENTS

F'Elil.iﬂn under Arlicle 228 of the Censtitution of Indiz praying that in the
circumstances stated n tha affidavit filed tharawith, the High Court may be plaasad
to issue a writ, ordar ar direction mare particularly cne in the nature of writ of
Habeas Corpus directing the Respondenls Mo, 2, 3 and § heren to forthwith
producs Petitioner's =on namead Mohammad Aftab Anssd, cetenuve No 402, aged 28
years, son of Muktar Ahmed Ansari ie., Potiticher hercin presently lodged a:
central Jail, Warangal, Telangana State, before this Honourable Couwrl and pass
approprigte orders [orthwilh for his release in the inlerest of justice declaring the
detention of the detenus prisoner Mo.402 vide Proceedings No.C1/:dBE8402078, ot
211112018 passed by the 3rd Respondant as confirmead by the 15t Respondent in
.0 RLN. 3141, dr. 28011/2019 as arbitrany, illagal and withaut jurisdiction

Counsel for the Petitioner: SMT. 5. MNANDA

Counsel for Respondents; SRI1 5, SHARATH KUMAR,
SPECIAL GOVERNMENT PLEADER

THE ADVOCATE GENERAL

The Court made the following: ORDER



DRDER: {5ai BYR, 1}

The order of detention of Meo~amad Aftab Ansard, S0, “ukthar
Ahrmad Ansari, dated 21.11.201%9, passad 2v tme Collectar and District
Megistrate, Bradradri Kethaguoem Dist-ict, under Section 3{2 o the
Teangana Prevention of Dangsrogs Activities of Bootleggers, Cacoits,
C-ug Offenders, Goandas, Immaoral Traffic OfTe-ders, Land Grabbors,
spuricus Seed Offendess, Insecticde OMenders, Fertilizer Offendsrs,
Food Adulteration Offenders, Fake Document Offendess, Scheduled
Lommaodities Ofencers, Forest Offenders, Gaming Offenders, Sexual
Offenders, Explosive Substances Offendess, Arms Cffenders, Cyber
Crime Offenders and White Collar ar Financial Offanders Art, 1985
(Amendment Act Ne. L3 of 2018) {Tor short "the Act’), and &8s approved
by the Gavernment vide G.O.RLN0.3143 dated 25.11.2010 are
chilenged in this Wril of Habeas Carpus as being 'egal, arhitrary and

Jnconstitutional,

2. Heard Mrs. 5. Naenda, the learned counsel for the petltionsr, 2-d
Mr. 5. Sharat Kumar, the learned Speciz! Governmenl Plescer “or the

respondents,

% 2 Learmed counse! for the petltioner submits that false cases have
beer -egistered against the petitioner; there 'S no material to show
that the petitiones is & habitual offender anc ~as participated in
anti-secial and crlawful activities, and such activities have creatod fear
gnd insccusity in the minds of the public so as to sdversely affect the
rmaintenanse of public arder. Hence, there is no material on fecord to
nvoke the provisions of the Act. In fact, the detenu is orendes ==
‘Goanda’, without any justification, even before the crimes whersin the
delenu is involved is nvestigated inco, prerraturely, Thus, at this

juselure, it cannot be said that these acts were commitked by the



detenu and the same would pe prejudicial to the malntenance of puslic

orders, Lastly, t-e impugned o~der of detention is casses mechenica v,

4, Fer cantra, the learmed Special Government Fleader pieads thal
Lhe spansaring aultharity reguested [ha second respondent - detaining
aubmarily by forwarcirg propasals and for passing order of detention
gga nsl the delenu = o-der (o prevent him fram further indulgng n
s.ch fegal activities, Upo~ perusal of such materig!, the delaining
aulbarity was satisfod tat the order of detention nesds 2o be paszed
ageinst the detenu as recourse o narmal law may faot be deterrant in
provenkting the detenu in indulging in further unlewful activibies o
cammlitling chain gnatching offences, which are prejudicial to the
maistenance  of  public order and  tranguility. Moreoves, ths
constizutional rights guaranteed (o the detenu under Articles 21 and 22
ol lhgd Constitution of Ingia have not been abridged or breached,
In fect, tme order of detention was passed treating the detenu &=
‘Gooenda’ under the Act, since his unlewful sctivities are prejucicial ta
the mezintenance of public order, disturoing peace ang tranguiity in
the lire s af Bhacracr kKothagudem. Lastly, nether the reasonanenss:
of the satisfaction af the detaining sctrarizy c2n be questicned in 4
Court of ‘aw, nor the adequacy of malterial, an which the sg'd

satisTaction purports o rest, can be examined in a Court of law.

e The learmed Special Government Plegder further submits Erat
the order of preventive ceteabton is gualitetively different from
ponitive detention. For, preventive detenkion is a precaulionary powe”
prercised in rocasonable anticipation, It may or may not relale to &2n
offerce, and t does not averlap witn prosecution, and that the order o
praventive detentlon may e made before or during prossculion.
The basiz ne delention Is the satisfaction of the Executive for a

reascneble probability or likelihaoz of detenu acting in a man=er




similar to his past acts, and preverting =im &y detention from doing
tme same. Thus, he contends that the writ petition s liable to oe

digrmigzed.

G, e detenu is stated to have been involved in one property
offence in the year 2018, which is taken as antecedent criminal history
of the detenu. The following 3 offences have been referred as grounds

for of detentlar:

= Crime Mo, Polica Offence | Date of Parliculars ol Bail
M. & Stetior [ arrest
Date pome gpatt] e st ot
1. Cr ko af ﬂl‘-""—'"-::?-"" ufs 379 | 25052015 i
2019 FS IFC |-ir
SLas.a8,19 canneckinn
l with
CrMo A5
of 201% ufs
124 IFC
Z. Cr.ho 150 Faxrzevipoll ufs 394 | 2R.08.2012 Ml
of 2019 = IPC
Gt al
[ aof fenea :
i g3.ge. 19 |
, Sk, al
| 25T Aatan
of cAme - | !
280519 . _
3. Cr.ho.273 Rherrnavaramopds 3EG ) Mot yel M
of 2018 Lhan T PC | a-rastad
OL2C.05.149
i As is evident from the record, one ball petition was Med in

CRLMP.Ne.1038 of 2019 in Cr.No. 150 of 2019 of Laxmidevipa!l PS,
wherein the police had filed & counte- opposing the grant of 2ail
Thiz  concernec  Magistrate dismissed the bail apoication  on
L9, 10,201%, It is pointed out by the detzining authority tRal Lhe
detenu made persistent efforts to come out of the grisan oy moving
beil cetitions in Cr.No. 150 of 2019 (SLNo.? above! and afer poice
opzosed the bal petition, L was dismissec 071%.10.2019. But ssill,
it = aparenended Lhat there is likelihood af the cetenw T ing fresh Bail
petition in the said case and filing fresh bail petitions in other two

ceses, There is likelihood of his being relzased o~ zail in dus coursc.



However, in the counter afidavit flled by the detaining autharty it is
steterd that three bail petitions were moved in Cr.No 7?4 of 201%
{5.Ma.l above) e~d were dismissed. Deospite the detaining authosity
~aving kept in mind trat be’ petition was filed only in one ouw of three
crimes vz, Cr.Ma 150 of 2019, which was dismissed, and 0 Lhe ather
lwo c2ses, no bail petition was Aled, surgrisingly, tne delainitg
sutnorily concuded that there Is kelinood  of filing fresh oo
apclications in the ssid cases [Cr.No 150 of 2019 grel Co.No. 74 of
2019) and eiso moving ball applicetion in Cr.No.379 of 2013 =nd
relzasing on bail ° due Course. Honce, the detaining suthariny s
caticfierd] that on detenu being -elessed oan bail, here is imminenl
nossini ity of the detenu cemmitting similer offences urless he is
srevented from doing sa by appropriate order of detention.

3. The Supreme Cour? in MOHINDER SINGH GILL v. THE CHIEF

ELECTION COMMISSIONER®

Fublic orcess, pualicly made, In exarcise of @ statutary aulharity
—yppat e construed in the lignt of explanations subsequently
givan oy rthe afficer makng the orde- of what be meant, or of
what was in his mind, or what he inlended 10, do. Public orders
made by aubliz aulhorities are mesnt to have oublic effect and
are inlended to effect the actings end conouct of those Lo whom
they are adoressad end muast e ooestrued ohisctively weth

reference to the lanouage used n the ordes [tsel’,

a, Ir WE.No. 23400 of 2015 vice order dated 21.12.2015 & Divisizn
Bench of the High Court of Judicature for the State of Telangans anc
Fme Slalte of Andhra Pradast held as under:

“here 5 a resl possibillty of & persan belng reteased on bal,
who |5 already n cusiocy, provided he has moved a bail
applicatian which |15 pendng. [L follows legically Lhat I no bail
eppbcaticr is pending, thaa therg 15 7a [keliftoe af the aa-=an
m custady oeng releazed on bail, and hence the ceterbior

arder will be illegal. The exceptian to his rule s whart 8 2o-

Piademg | BOC 405




mocused, whose casce slands on the seme footng, has opeen

crantad Dbail, In sucn coses, ine detaning author ity can

reasonably corclude that there s & Tkelhood b thz deteru

beirg relzazad on ball even though no beil applization of ks s

pending, since mast courts aarmzally grant bail on Lhis ground.

Details of such glleged similar cases 110st 2 given, and 2 bad

sratemant of the delaining autharity would not suffce. (Rekha

v. State of Tamil Madu [[2011% 5 200 2440, 45 the erder and

arounds of detenlion make no referepce to any materal, based

an walch the subjective satisfaction was arriveg al thal Lhere

was & Jenuine possibiily of the ceteru being released on bail,

the order of datenlion is wikiatad ard is Hakle b be sel egide,

As held ' the above decdision, when there s no possibiity of tho
delznu be'ng released on bail, preventive detenticn laws cannol be
resoted to. When the detenu is, admittedly, In judicial custody anc
mors g0, bail applicetions filed by ~im were dismissed, and thoro are
rne bail applications pe~ding in the two crimes, ardinarly one ce-not
pres.me, in a casual manner, that these s liceltood of bail be alls|

granted. The order of detenlion, thus, suffers from non-appcation of

mind.

10, The preventive detenstion laws cannot be nvoxed s an sasy
methed, unless the authorty forms a subjective sabisfaction that
ardinery law is not capatle of acting s deterrent on the detenu.
As painted out, the detenu was alreedy 1o judicial custody anc o shaw
tnat there was a possibiity of the bzl beirg granted, the-e wss no
rraterial before the detaining zotharity. The High Cours of Judicaturs
for e Slale of Telangana arnd the State of Andhra Pradesh n
C. NEELA v. STATE OF TELANGNAZ® hec as under:

The State carnat firg an eosy way aub by choosiag B2 invake
the dracenizn provisions of prevenlive detantian laws against
avery criminal as a substitute fos bis prozeculion. As discussed
supra, the Scvoreme Court bas drawn a clsar distinctizre
aabween  disturbance Lo aublic ordes o eqae sida and

-

MOTT O AL O el



1l.

against specific incividuals in the limits of verious puolice stations,
Trus
the purview of oublic order, "Law and orcer” ang "oublic order" are

distinquisnable, In PUSHKAR MUKHERIEE wv. STATE OF WEST

disturbanca 2o law ard orcer on the other and heid tnat anly in
Lk former caze the Slate & permicted to irvoke the powers

under the prevenlive dotantion laws.

The offences Invoived relate Lo thefr and robbery and committed

It cannct be said that the activities of the detenu come within

BENGAL?, the Supreme Cout held as wnder:

Thiz questian Lo be corsdered in the present caze s whether
groJncs (al, (o) arc (2] servad on SabhEs Cherdra Boseg ara
grounds which are relevant Lo "the maintenance oF public
a-der". Al these grounds selate to cases of assault an schilory
individua s cither by knife ar by using crackers and it is dilfical.
ta accent the contertion af the respondent Lkl Ln2se grouncs
have any relevance  or proximase connectan  wth o Lhe
mairterance of public order, 1 the presenl Zase we arc
-ancerned with detention under Section 371} of the Frevoentive
Deterticr act which aermils apprehens on and detentien af &
person liwely tooact in @ maneer prejudicial 10 2 mEinierarcs
of nublic grder. [oes the oxpression 'publc order’ Laka In
every kind of irfraction of arder or only some calegories
rnaraal. [L 15 mani‘est Lhat every act al assauls or njury o
specific nevsans docs not lead 1o public disordar. When bwo
pecple guarrel ard light and asseult cach atnar ing 0o a Fouse
of im & streel, it may be saic that thara is cisordes bub not
aublic disarder. Such cases are deat witn under the powers
wested 0 Lbe executive autiariies undaer the provisions af
ardirary crirnnal law ool 192 culperks carnob be dazainod on the
ground that Ehey WiRTa disburhimg prhbiic  asdar,
The cantraverticr ol any law slways afects oroer but pefore il
can be 2aid ta afect pullc order, i@ musk affect e cammunty
ar the public 2t large, 10 this canneclion we must draw a line of
Jermascation belwoos sarinaz and agoravated lorns of disaroer
which directly alfect the commurnity or njure Lbe publiz intbasesl
and the relatively minar breaches of peace of & purely focal
signilicance which promarly injure specific indivicuals and oy

i1 a secandary serse publc inkeresl, & mere disturbance of law

S I PR A T



o]

and oroer leading to disarder iz thus not pecessarily sulfiZiant
for action under the Preventive Datenlion Act but & disturoanae

whicn will affect public arder cames within the scape of the Act,

The difforence between the concepts o '‘public order' anc aw
and arder' s simiter ta the distinction betweern 'public’ 2nd
‘welvate' crimes in the realn of jussprucerce. e corsderng
Lhe material elements af crime, the nistoric Lests swhick sacn
corpamunity epalies are  intrinsic wronglulhess  and  social
expeciency which are the tws mast important factors which
nave led Lo Lhe deslgration aof cerlain conduct as crirminal,
Lr. dllen bas digtingulshed 'public' and ‘private’ crimes in Lhe
sanse lhal same cfences primarly injure specific persons: ad
anly secondarily the public interesl, while others cirectly injurc
Lke pubic intessst ‘and allecl indbedua’s orly cemotely.
{See Dr. Aler's lagal Cubizs, p.249) There iz g broead
distincion aong these lingz, aul differences naturally arise °
he appication of a7y such tesl. The l2asned authar nas poniec
caul that out of 331 indictabla English offances 203 are public

wrores and 128 arivake wranys,

12, In view of the above, the ‘mpugned detention order is liabe to

b set aside and accarcingly sct aside,

The writ petition is = awed. The impugned detenticn order
dated 21.11.2019 passed by the respendent No 3, ard the
sonseqeentian  confirmation  ercer  wide GUORINo 314l daled
29.11.2019 passed by the resgpordent Ne.l are, hereby, sel aside.
The respondents gre directed to set the delzaw, namely Mchammad
Aftah Ansari, 5/0. Mukthsr sAhmad Ansari, at liberty forthwit™, in case
~e s na longer detained in the crirminal cases which Fave bees
reg stered so lfar againet him,

&5 a ssque!, the miscellanecus oetitions, pending if gny, shz

stand closed, There sha! be no arcer as to costs,
D/-N.CHANDRA SEKHAR RAQ
: ASSISTANT REG_ISTF'..AR
NTRUE COPYI 3 .

SEETIﬁM OFFICER

ﬂl'l The Special Chief Secretary Lo Government [FOLLY, Siale of Telangana

" aepretariat Buildings, Hyderabac.

2 The Principal Secretary, Home De
Hyderabad.

partment, Stale of Telangans Secretarial,



3, The Collzctor and District Magistrate, Bhadradn Kothagudem District.
4. The Principal Secretary to Government (Poll), SAD. Telangana, Hyderabad.
5. The Chairman, Advisory Board, Sub-Jail, Bhardrachalam.
B. The Superintendont, Sub-Jdail, Bhadrachalam.
7. The Superintendent, Central Prison, Warangal. Warangal Districl
g, One CGto 5mi. & Nanda Advocate [OPUC]
8. Two CCs to the Advocate General. High Court for the Slale of Telangara [(OUT)
10 Two COs to 34 5. Sharath Kumar, Special Government Pleader, High Court tor
the State of Telangana (OUT)
11, Two CO Canias
MEBEC

BT e b L
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HIGH COURT
DATED: 18/06/2020

. ORDER
WP .No.1291 of 2020

ALLOWING THE WRIT PETITION

\”L”k RHS

WITHOUT COSTS



