C.R.P(PD)YMD)Nos.2015 and 2016 of 2019

BEFORE THE MADURAI BENCH OF MADRAS HIGH COURT
DATED: 22.09.2020
CORAM
THE HON'BLE MR.JUSTICE S.S.SUNDAR
C.R.P. (PD) (MD)Nos.2015 and 2016 of 2019
and
C.M.P. (MD)No0.10386 of 2019

P.Vellur : Petitioner/Petitioner/Plaintiff
(in both cases)

Vs

P.Pandian (Died)
.Petchiammal, W/o Pandian,
.Kaliyammal
.Vellathai
.Petchiammal,W/o Kalimuthu
.Poomari
.Selvakumar : Respondents/Respondents/
Defendants 1 to 7( in both cases)

oYU WN

COMMON PRAYER: Civil Revision Petitions filed under Article 227 of
Constitution of India, to call for the records relating to the fair
and decreel order passed in I.A.Nos.2 and 3 of 2019 in 0.S.No.74 of
2012, dated 01.10.2019 on the file of the III Additional District
Court, Tirunelveli and set aside the same.

For Petitioner : Mr.V.Meenakshi Sundaram
For R1 to R3 : No Appearance

For R4 and R5 : Notice dispensed with
For R6 : Mr.S.Ramesh @ Ramiah

(in both cases)

COMMON ORDER
C.R.P. (MD)No.2015 of 2019 is directed against the order passed
by the learned III Additional District Judge, Tirunelveli, 1in
I.A.No.2 of 2019 in 0.S.No.74 of 2012, dated 01.10.2019.

2.Similarly, C.R.P.(MD)No.2016 of 2019 is directed against the
order passed by the learned III Additional District Judge,
Tirunelveli, in I.A.No.3 of 2019 in O0.S.No.74 of 2012, dated
01.10.2019.

3.Heard the learned Counsel appearing for the petitioner and
the learned Counsel appearing for the 6™ respondent. The learned
Counsel for the petitioner filed a memo to the effect that the
petitioner has given up the relief as against the respondents 4 and
5 in these revision petitions. Therefore, notice was dispensed with
for respondents 4 and 5.
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4.Brief facts that are necessary for the disposal of these
revision petitions are as follows:

5.The revision petitioner filed the suit in 0.S.No.74 of 2012
on the file of the III Additional District Court, Tirunelveli for
partition and separate possession of his half share in all the suit
property by metes and bounds. The suit was contested by the
defendants mainly on the ground that there had been a partition
earlier and that therefore, the suit for partition 1s not
maintainable. The defendants in the written statement contended
that the partition is supported by a document, which was reduced in
writing. In the written statement, a counter claim was also made by
the defendants seeking a prayer for issuing a mandatory injunction
directing the plaintiff to come to the Registrar Office to register
the document relied wupon by the defendants to prove the earlier
partition.

6.The trial Court in the middle of trial found that no issue
was framed with regard to the counter claim raised by the
defendants. This was found of-course after the closure of evidence
on either side. However, after the issue was framed in this regard
by the trial Court, the revision petitioner/plaintiff filed two
applications in I.A.No.2 of 2019 to reopen the case and I.A.No.3 of
2019 to recall DW-1 for cross examination. Both the applications
filed by the revision petitioner were dismissed by the learned III
Additional District Judge, Tirunelveli, by order, dated 01.10.2019.
Aggrieved by the same, the above revision petitions have been filed.

7.The learned Counsel for the revision petitioner submitted
that the issue was framed only on 26.07.2019 in relation to the
counter claim and that therefore, the plaintiff, who is opposing the
counter claim, should be given a fair opportunity to recall one of
the witnesses for cross-examination 1in relation to the additional
issues framed pertaining to the counter claim. The learned Counsel
further submitted that the additional issue was framed only on
26.07.2019 and that the additional issue 1s relating to the
partition, that was set up by the defendants and the documents, that
was pleaded by the defendants in the written statement.

8.The additional issue framed by the trial Court is whether the
defendants are entitled to mandatory injunction as prayed for in the
counter claim. This 1issue was framed only after the evidence was
closed on either side. In such circumstances, the learned Counsel
for the revision petitioner is right in seeking a fair opportunity
for the plaintiff to lead evidence or to cross examine the witness,
who was already examined on behalf of the defendants. In the
present case, though the plaintiff is entitled to seek further
evidence to be let-in to invalidate or to disprove the partition

pleaded by the respondents or to recall every witness to get an
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answer in favour of the plaintiff in relation to the counter claim,
the petitioner 1s seeking only to recall the defendants' side
witness for cross examination.

9.In the affidavit filed 1in support of the petitions filed
before the lower Court, the revision petitioner has stated that the
purpose of cross examination 1s only about the additional issues
framed by the trial Court. In paragraph 2 of the affidavit filed in
support of the interlocutory application in I.A.No.2 of 2019, the
petitioner has stated as follows:

2.Fpsd B Hwa B SLHH 22.7.2019 i p FbBHEO 6I(pelT  elenFul

2672019 &@ eumwisT GumLliul Geiengdl. SbHS 6lpallennd &6 FLO OH HLOTSH

o gien  grl Fwmsei alugs S @& DWI 8w 70 Urdemgeow GBS G

elgmyenssl QFwiw DWIigy 1wewi GO DAWNSH & 2 FH STl Geouew lpuleri sngl. &)

60 6uTalIged 6Te0idh & OGHH H HOGL Bag LD egnul B el@w.”

10.Since recalling of DW-1 1is only for the purpose of cross
examination 1in relation to the additional issues framed on
22.07.2019, this Court 1s of the wview that the petitioner 1is
entitled to an opportunity as a matter of right after additional
issue was framed. The learned Counsel for the 6% respondent,
however, opposed the revision petitions by relying upon the judgment
of this Honourable Supreme Court in the case of Nagubai Ammal and
others vs B.Sharma Rao and others, reported in AR 1956 SC 593.

11.This Court has no difficulty in understanding the dictum of
judgment of Honourable Supreme Court. However, the said judgment has
no application to the present case, where, the parties to the 1lis
are expected to have a fair opportunity to let in evidence, if a new
issue framed or issues are recast 1in case a party wants to lead
evidence with reference to the new or additional issue framed by the
Court. Order 18 Rule 17 CPC confers power on the Court to recall any
witness at any stage of the suit. Such power can be exercised at
the instance of the party to the 1is, if that party requires a fair
opportunity to seek indulgence of the Court upon framing additional
issue, which was not focussed or considered before the evidence was
closed on either side.

12.As pointed out earlier, the petitioner has got reason for
getting opportunity to cross examine DW-1 after the additional issue
relating to counter claim was framed. This should be given as a
matter of right. The trial Court dismissed the petition filed by
the revision petitioner to recall the witness on the ground that
such power cannot be exercised by the Court at the instance of the
plaintiff. After dismissing the application to recall DW-1, the
lower Court has dismissed the petition to reopen the case on the
ground that the petition to recall DW-1 was dismissed by the Court.
The power of the Court under Order 18 Rule 17 CPC to recall any
witness 1s absolute and that it can be exercised either on its own

hitps:/hEAed QU@ dov ftselvits @Pplication of any of the parties to the Iis. The
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language employed under Order 18 Rule 17 does not prevent the Court
from exercising the power to recall the witness at the instance of
plaintiff or defendant. In the present case, the peculiar
circumstances warrant such power being exercised by the Court to
render justice.

13.For the reasons stated above, these Civil Revision Petitions
are allowed and the orders passed by the learned III Additional
District Judge, Tirunelveli, I.A.Nos.2 and 3 of 2019 in 0.S.No.74 of
2012, dated 01.10.2019, are set aside. The applications I.A.Nos.Z2
and 3 of 2019 in 0.S.No.74 of 2012 stands allowed.

14.The 1learned Counsel for the revision petitioner submitted
that he has not availed the opportunity of letting in further
evidence on his side and therefore, he has no proposal to recall any
witness examined on his side earlier or to call anyone for further
cross examination regarding the counter claim. This Court has
recorded the said statement and treat this as an undertaking given
by the learned Counsel for the revision petitioner that he will not
seek further examination of anyone. The 1learned Counsel for the
revision petitioner also submitted that the cross examination of DW-
1 will be confined only to the additional issues framed by the

Court. Hence, this Court hold that the revision petitioner 1is
entitled to recall DW-1 for cross examination 1in relation to the
additional issue arising out of the counter claim. No costs.

Consequently, connected miscellaneous petition is closed.

Sd/ -
Assistant Registrar (CS-III)
// True Copy //

/ /2020
Sub Assistant Registrar (CS)

cmr
To

1.The III Additional District Judge, Tirunelveli.

+1 CC to M/s.D. NALLATHAMBI, Advocate ( SR-18028[F] dated 24/09/2020
)

C.R.P. (PD) (MD)Nos.2015 and 2016 of 2019
22.09.2020

SRK (CO)
AP (05/10/2020) 4P 3C

https://hcservices.ecourts.gov.in/hcservices/

4/4



