IN THE HIGH COURT OF JUDICATURE AT MADRAS
DATED: 21.07.2020
CORAM:
THE HONOURABLE MR. JUSTICE G.K.ILANTHIRAIYAN
Crl.0.P.No.9494 of 2020

Vinodhkumar

S/o Manoharan

Mela Street

Sakkottai Village

Kumbakonam Taluk

Valangaiman Police Station Limit

Tiruvarur District. ... Petitioner

WVisw

1.The Sub Divisional Magistrate cum

Revenue Divisional Officer

Tiruvarur Districty

Tiruvarur.

2.The Inspector of Police

Valangaiman Police Station

Tiruvarur District.

3.The Superintendent

Central Prison

Tiruchirappalli. . . .Respondents

PRAYER: Criminal Ozriginal Petition 1is filed wunder Section
482 of the Code of Criminal Procedure, praying to call for the
records pertaining to the proceedings in Ku.Va.No.217/2019/A5
dated 25.02.2020 on the file of the 1% respondent and gquash
the same.

For Petitioner : Mr.K.A.S.Prabhu

For Respondents: Mr.S.Karthikeyan
Additional Public Prosecutor

ORDER

This petition 1s filed to quash the proceedings in
Ku.Va.No.217/2019/A5 dated 25.02.2020 on the file of the 1°°
respondent and quash the same.

2.The learned counsel appearing for the petitioner would

submit that the petitioner furnished security for good
behaviour for the period of one year under Section 111, 117 of

~ Cr.P.C before the 1°° respondent through the proceedings in
hitpsifihcservicegegoufRaokiBNS 7% 019/A5 dated 25.02.2020 But on 08.02.2020 the 2



respondent registered a false case against the petitioner in
Cr.No.50/2020 for the offence under Section 294 (b), 506(ii) of
IPC, 3(1) of TN PPDL Act and he was remanded to Judicial
custody on 09.02.2020. Further submitted that on 25.02.2020,
based on the impugned order, 1°° respondent cancelled the
earlier order thereby accepting the bond executed by the
petitioner and also imposed punishment for imprisonment for a
period upto 25.08.2020 under Section 122(1) (b) of Cr.P.C.
Further submitted that the 1% respondent without even
furnishing any documents and conducting the enquiry, imposed
punishment for imprisonment on the petitioner and it 1is a
clear violation of natural justice. The petitioner was never
permitted to engage an advocate - and without even cross
examining the witnesses and without +even affording the
opportunity, the impugned  order was passed Dby the 1°F
respondent and 4t 1s violation of  principles of natural
justice.

3.Per contra, the learned Additional Public Prosecutor
would submit —that the petitioner involved in a case in
Cr.No.50 of 2020 for the offences under Section 294 (b), 506
(ii) of IPC and 3(l) of TN PPDL Act. Therefore he prayed that
the order passed by the first respondent does not warrant any
interference from this Court.

4 .Heard Mr.K.A.S.Prabhu, learned counsel appearing for
the petitioner and Mr.S.Karthikeyan, learned Additional Public
Prosecutor appearing for the respondents.

5.The first respondent passed the impugned order thereby
ordered the petitioner to be imprisoned under Section 122 (1)
(b) of Cr.P.C. It is relevant to read the Section 122 (1) (b) of
Cr.P.C. as follows :-

"122. Imprisonment in default of security.:-
(1) (a) If any person ordered to give
security under -section 106 or section 117
does not give such security on or before the
date on which the period for Which such
security is to be given commences, the shall,
except in the case next hereinafter
mentioned, be committed to prison, or, 1if he
is already in prison, 'be detained in prison
until such period expires or until within
such period- he gives the security to the
Court or Magistrate who made the order
requiring it.
(b) If any person after having executed a
bond without sureties for keeping the peace
in pursuance of an order of a Magistrate
under section 117, is proved, to the
satisfaction of such Magistrate or his
successor- in- office, to have committed
https://hcservices.ecourts.gov.in/hcs%/ﬂ?eeséCh of the bond, such Magistrate or



successor—- in-- office may, after recording
the grounds of such proof, order that the
person be arrested and detained in prison
until the expiry of the period of the bond
and such order shall be without prejudice to
any other punishment or forfeiture to which
the said person may be liable in accordance
with law.

(2) When such person has been ordered by
a Magistrate to give security for a period
exceeding one year, such Magistrate shall, if
such person does not give such security as
aforesaid, 1issue a warrant directing him to
be detained in prison pending the orders of
the Sessions Judge and the proceedings shall
be 1laid, as soon as conveniently = may be,
before such Court.

(3) Such Court, after examining. such
proceedings and requiring from the Magistrate
any -further information or evidence which it
thinks necessary, and after giving  ‘the
concerned person a reasonable opportunity of
being heard, may pass such order on the case
as it thinks fit: Provided that "the period
(1f any)y~for which any person is_imprisoned
for—failure to give.security shall not exceed
three years."

The first respondent has powers to take preventive measures to
prevent the persons from indulging any criminal activities in
order to keep the peace and public tranguility. Under Section
122 (3) of Cr.P.C. the Executive Magistrate may direct the
persons to execute bond up to three years, when they breach
the condition, without passing detention order under Section
122 (1) (b) of Cr.P.C.

6.0n perusal of the impugned order would show that the
first respondent passed the said order without application of
mind. It is also seen that no explanation is called, for the
violation of the terms of the bond from the petitioner and no
hearing opportunity was given to, the petitioner Dbefore
canceling the bond executed by him. The impugned detention
order reveals that witnesses were examined in the presence of
the petitioner and the petitioner did not cross examine those
witnesses. The petitioner did not produce any evidence or
document and no explanation was given by him. Without giving
any opportunity to the petitioner, the detention order was
passed to undergo the detention for the balance period upto
25.08.2020. It is the violation of Article 21 of Constitution
of India. No one shall be deprived of his 1life or personal
liberty except according to procedure established by law. As
such, this Court finds that the impugned order is vitiated and

it is liable to be set aside.
https://hcservices.ecourts.gov.in/hcservices/



7.In fine, the impunged order passed by the first
respondent in Ku.Va.No.217/2019/A5 dated 25.02.2020, is set
aside and the Criminal Original Petition 1is allowed. The
petitioner shall be set at liberty forthwith, if his further
detention is no longer required in connection with any other
case or proceedings pending against him.

Sd/-
Assistant Registrar (ADI MDU)

//True copy//
Sub Assistant Registrar

Jer
To
1.The Sub Divisional Magistrate cum
Revenue Divisional Officer
Tiruvarur District,
Tiruvarur.
2.The Inspector of Police
Valangaiman Police Station
Tiruvarur District.
3.The Superintendent
Central Prison
Tiruchirappalli.
4.The Additional Public Prosecutor,
High Court of Madras.
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