IN THE HIGH COURT OF JUDICATURE AT MADRAS
DATED: 16.03.2020

CORAM
THE HONOURABLE Mr.JUSTICE N.ANAND VENKATESH

W.P. No.9770 of 2018
and
W.M.P. No 11716 of 2018

Tamilnadu M Sand manufacturers Welfare Association,

Rep. by its President K.Dhanasekar,

No.20, Alagesan Street,

West Tambaram,

Chennai - 600 045. ... Petitioner

Vs
1.Government of Tamil Nadu,
Rep. by its Secretary,
Home (Transport) Department,
Fort St. George,
Chennai - 600 009.

2.The Transport Commissioner,
Chepauk,
Chennai - 600 005.

3.The Director General of Police,
No. 1, Dr. Radhakrishna Salai,

Mylapore,

Chennai - 600 004. ... Respondents
PRAYER : Petition filed wunder Article 226 of the Constitution of
India, praying to issue a Writ of Mandamus directing the

respondents to take action for preventing the goods/ commercial
vehicles for carrying overloads than the permitted laden weight
specified in the Registration Certificates of the wvehicles by
enforcing the Motor Vehicles Act, 1988 and the Rules framed
there under, and to form the special ‘squads 1n every district to
seize the overloaded lorries.

For Petitioner : Mr. V.Sanjeevi

For Respondents 1 - 3 : Mr. P.Senthilvel
Additional Government Pleader
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ORDER

This Writ Petition has been filed for the issue of a Writ of
Mandamus directing the respondents to take action against the
vehicles which are over 1loaded than the permitted weight in
accordance with the Motor Vehicles Act and Rules.

2. The case of the petitioner association is that it has
given a representation to the respondents requesting them to
take immediate action for goods / commercial vehicles carrying
overloads than the permitted weight specified in the
Registration Certificates, strictly in accordance with the Motor
Vehicle Act and Rules and to-seize such over loaded vehicles.

3. Learned counsel for the petitioner submitted that the
Hon'ble Supreme Court has already dealt with 'this issue in the
case of Paramjit Bhasin and Others Vs. Union of India and Others
in W.P. (Civil) No. 136 of 2003 dated 09.11.2005. The relevant
portions in the order is extracted hereunder:

“Sections 113,114,194 and 200 read as follows:

"113. Limits of weight and limitations on use (1) The
State Government may prescribe the conditions for the
issue of permits for [transport vehicles] by the State
or Regional Transport Authorities and may prohibit or
restrict the use of such vehicles in any area-or route.

(2) Except as-may be otherwise prescribed, no person
shall drive or cause or allow to bewdriven' in any
public place any motor wvehicle which is not fitted with
pneumatic tyres.

(3) No person shall drive or cause or allow to be
driven in any public place any motor vehicle or trailer

(a) the wunladen weight of which exceeds the unladen
weight specified in the certificate of registration of
the vehicle, or

(b) the laden weight of which exceeds the gross vehicle
weight specified in the certificate of registration.

(4) Where the driver of person in charge of a motor
vehicle 'or trailer driven  in .contravention of sub-
section (2) or clause (a) of sub-section (3) is not the
owner, a court may presume - that the offence was
committed with the knowledge of or under the orders of
the owner of the motor vehicle or trailer.

114. Power to have vehicle weighed : (1) Any officer of
the Motor Vehicles Department authorized in this behalf
by the State Government shall, if he has reasons to
believe that a goods vehicle or trailer is being used
in contravention of Section 113require the driver to
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convey the vehicle to a weighing device, if any, within
a distance of ten kilometers from any point on the
forward route or within a distance of twenty kilometers
from the destination of the vehicle for weighment; and
if on such weighment the wvehicle is found to contravene
in any respect the provisions of Section 113 regarding
weight, he may, by order in writing, direct the driver
to off-load the excess weight at his own risk and not
to remove the vehicle over trailer from that place
until the laden weight has been reduced or the vehicle
or trailer otherwise been dealt with so that it
complies with Section 113 and on receipt of such
notice, the driver shall comply - with such directions.

(2) Where the person authorized under sub- section (1)
makes the said order in writing, he shall also endorse
the relevant details of the overloading on the goods
carriage permit .and also intimate the .fact of such
endorsement to the authority which issued that permit.

194. Drdiving wvehicle exceeding permissible weight: (1)
Whoever drivers a motor vehicle or causes or-allows a
motor /vehicle to be driven 1in contravention of the
provisions of-Section 113 or Section 114 _or Section 115
shall be punishable with minimum fine of two  thousand
rupees and an additional amount of one thousand rupees
per tonne of excess load, together with the liability
to pay charges.for off-locading of the excess-load.

(2) Any driver of vehicle who refuses to stop and
submit his vehicle to weighing after being directed to
do so by an officer authorized in this behalf under
Section 114 or removes or cause to removal of the load
or part of it prior to weighing shall be punishable
with fine which may extend to three thousand rupees.

200. Composition of certain offences: (1) Any offence
whether committed before or after the commencement of
this Act punishable under Section 177, Section 178,
Section 179, Section 180, Section 181, Section 182,
sub- section (1) or sub-section (2) of Section 183,
Section 184, Section 186, Section 189, sub-section (2)
of Section 190, Section 191, Section 191, Section 194,
Section 196, or Section 198, may either before or after
the institution of ' the prosecution, be compounded by
such officers or authorities and for such amount as the
State Government may, by notification in official
gazette, specify in this behalf.

(2) Where an offence has been compounded under sub-
section (1) the offender, 1f in custody, shall be
discharged and no further proceedings shall be taken
against him in respect of such offence."
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Section 200 does not in any way authorize the State
Government to permit the excess weight to be carried
when on various inspection/detection it is noticed that
there is carriage of load beyond the permissible limit.
It only gives an opportunity of compounding so that
instead of the amounts fixed, lesser amounts can be
accepted by the authorised officers. The intention of
uploading the excess weight 1is apparent from a bare
reading of the Section 194 (1). The 1liability to pay
charge for uploading of the excess load is fixed on one
who drives a vehicle or causes a motor vehicle to be
driven in contravention of the provisions of Sections
113, 114 and 115. It is to be noted that compounding
can be done either before or after the institution of
the prosecution in respect of the enumerated offences.
Any notification which runs counter to the clear import
of Section 194 has no validity. As rightly submitted by
learned counsel for the petitioners after compounding
the excess. load, same cannot be permitted to be carried
in the concerned vehicle. Such carriage would amount to
infraction of Section 113 of the Act. The object for
which the maximum permissible weights have been fixed
is crystal clear. On a perusal of the provisions it is
clear that the maximum gross weight (in short 'GVB') of
the trucks is+ 16.2 tonnes which enables loading of
about 9 tonnes. The load rating is primarily based on
the road design, specifications of Indian roads. Rule
95(2) of the Central Motor Vehicles Rules, 1989 (in
short '"the Central Rules') prescribes the principles
which cover the fixation of GVB of the wvehicles. The
same reads as follows:-

"Rule 95(2): The maximum gross vehicle weight and the
maximum safe axle weight of each axle of a vehicle
shall, having regard to the size, nature and number of
types and maximum weight permitted to be carries by the
types as per sub-rule (1), be (i). Vehicle rating of
the gross vehicle weight ‘and axel weight respectively
as duly certified Dby the testing agencies for
compliance of the rule 126, or ii. the maximum vehicle
weight and. maximum -safe axle- weight.of ~each wvehicle
respectively as notified by the Central Government, or
iii. the maximum total load permitted to be carried by
the tyre as specified in sub-rule (1) for the size and
the number of the tyres fitted on the axles (s) of the
vehicle.

Whichever is less:

Provided that the maximum gross vehicle weight in
respect of all wvehicles, including multi axle vehicles
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not be more than the sum total of all the maximum safe
axle weights put together."

The Government of India had also fixed GVB for
different categories of wvehicles. Reference may be made
to notifications dated 18th October, 1996 (no. SO728 (E)
and 26th May, 2000 (no. SO517E) issued by the Ministry
of Surface Transport (Department of Road Transport and
Highways) (Transport Wing) .

It 1is apparent from the reply filed by the Union of
India that overloading causes significant damage to the
road surface and also cause pollution through auto
emissions. Even overloaded wvehicles are safety hazards
not only for themselves, but also for other road users.
It 1is pointed out' that since 'the responsibility of
enforcing of the provisions of the Act and the Central
Rules is that of the State Government -they have been
advised Dby < the Central Government  to  scrupulously
enforce /the provisions of the Act .and ‘the Central
Rules. It appears that the matter was discussed at the
30th meeting of the Transport Development Council where
the following decisions were taken:-

"(i) Strict enforcement of the provisions relating to
overloading under the Motor Vehicles _Act, 1988 and
Central Motor Vehicles Rules, 1989.

(ii) The State Governments are not to dissue special
cards/passes which legalize overloading.

(1ii) . EIFFI1T

(v) Non-renewal of registration and denial of permit to
habitual offenders of overloading.

A copy of the minutes of the TDC meeting is placed as
Annexure R-5."

Complaints were received that -several States were
issuing green cards/golden passes purportedly on the
basis of the power of composition under Section 202.
After examining the matter the Central Government
requested the respective States to discontinue such
cards/passes.

Learned counsel appearing for the States submitted that
the system of issuing cards/passes has been
discontinued. However, it was submitted that offloading
excess weight from large number of vehicles creates
traffic problems and several other practical problems
which according to them need to be addressed.
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The State of Gujarat has stated that though a system of
special token was introduced, the same has been
withdrawn after the discussion with the Central
Government officers. It has been so stated in the
counter-affidavit filed. Learned counsel for the State
of Haryana has stated that though the counter affidavit
has not been filed the notification which was earlier
issued has been withdrawn. Learned counsel for the
State of Orissa submitted that though there was earlier
a scheme in operation the same has been withdrawn after
discussion with Central Government officials on
13.10.2003. Learned counsel for the State of
Maharashtra submitted that notification dated 24.6.1996
has been issued -and at serial no.l9 the limits of
compounding charges have Dbeen® indicated. It 1is,
however, fairly accepted that the object of fixing the
maximum weights has not been specifically  taken care
of. It was assured that proper notification keeping in
view the/ object of Sections 113 and 114 shall be issued
shortly. Similar is the stand of learned counsel for
the State of Madhya Pradesh. Learned counsel for the
State of U.P. submitted in the counter- affidavit filed
by them the notification which was issued earlier has
been withdrawn by notification dated  1st December,
2003. Learned counsel for the State of Rajasthan has
candidly ~admitted that the notification issued has not
been withdrawn, but it shall be done forthwith. Similar
is the position with the State of Karnataka.

It is to be noted that the constitutional validity of
Section 194 and 200 were challenged. It was noted in P.
Ratnakar Rao and others V. Govt. Of A.P. and others
(1996 (5) SCC 359) that the discretion given under
Section 200(l)  to the State Government to prescribe
maximum rates for compounding the offence is not
unguided, wuncanalised and arbitrary. It was, inter
alia, held as follows:

"The contention raised before the High Court and
repeated before us by Shri Rajeev Dhavan, the learned
Senior Counsel for the ©petitioners is that the
discretion given in Section 200(1) of the Act 1is
unguided,  uncanalised and arbitrary. Until ‘an accused
is convicted under @ Section. 194, .the right to levy
penalty thereunder would not arise. When discretion is
given to the court for compounding of the offence for
the amount mentioned under Section 200, it cannot be
stratified by specified amount. It would, therefore, be
clear that the exercise of power to prescribe maximum
rates for compounding the offence is illegal, arbitrary
and violative of Article 14 of the Constitution. We
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find no force in the contention. For wviolation of
Sections 113 to 115, Section 194 accords penal sanction
and on conviction for wviolation thereof, the section
sanctions punishment with fine as has been enumerated
hereinbefore. The section would give guidance to the
State Government as a delegate under the statute to
specify the amount for compounding the offences
enumerated under sub-section (1) of Section 200. It 1is
not mandatory that the authorised officer would always
compound the offence. It 1s conditional wupon the
willingness of the accused to have the offences
compounded. It may also be done before the institution
of the prosecution . case. In. the event of the
petitioner's willing to have the offence compounded,
the authorised officer gets Jjurisdiction and authority
to compound .the offence and call upon -the accused to
pay the same. On compliance thereof, the proceedings,
if already instituted, would be closed or no further
proceedings  shall Dbe initiated. It -is a matter of
volition or willingness on the part of the accused
either toaccept compounding of the offence or to face
the prosecution in the appropriate court. As. regards
canalisation and prescription of the amount of fine for
the offences committed, Section 194, the ©penal and
charging _section prescribes the maximum outer limit
within, which the compounding fee would be prescribed.
The discretion-exercised by the delegated legislation,
i.e., the executive is controlled by the specification
in the Act. It is not necessary that Section 200 itself
should contain the details in that behalf. So long as
the compounding fee does not exceed the fine prescribed
by the penal section, the same cannot be declared to be
either exorbitant or irrational or bereft of guidance."

It is indisputable that the power of compounding vests
with the State Government, but the notification issued
in that regard cannot authorize continuation of the
offence which is permitted to be compounded by payments
of the amounts fixed. If permitted to be continued, it
would amount to fresh commission of the offence for
which the compounding-was done. The State Governments
which have not yet: withdrawn the notifications shall do
it forthwith. So far 'as the '‘practical difficulties
highlighted " are concerned, it is  for the State
Governments concerned to make necessary arrangements to
ensure that the difficulties highlighted can Dbe
suitably remedied by the State Government themselves
without in any way overstepping statutory
prescriptions.”
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4. The first and second respondents have filed a counter
affidavit in this case and the relevant portions in the counter
affidavit is extracted hereunder:

"4 . With regards to the averments made in paragraphs 5 to

10 of the affidavit it is submitted that the petitioner
has reiterated the sections of 113, 114, 200 and 194 of
the Motor Vehicles Act and Rules made there under. The 1°°
& 2" respondent department has already implemented the
guidelines issued Dby the Hon'ble Apex Court on the
subject of overloading of Goods in Goods Carriages. The
2" respondent department has 29 Enforcement Wings which
is carrying enforcement works like checking of
overloading of wvehicles, driving of vehicles without
valid Driving Licenses, . Ply of vehicles without wvalid
permit, insurance._ ‘certificate, pollution certificate,
without wvehicle 'records. These enforcement wings are
specially assigned with these works and carrying the
works of / checking of vehicles by 24/7 method. The
enforcement wings are having one Regional  Transport

Officer,, Two Motor Vehicles Inspector of Grade - 1 and
One Motor Vehicles Inspector of Gradde = 2. The
enforcement wing is headed under Joint Transport
Commissionern (Enforcement) . These Joint Transport

Commissioners (Enforcement) are under the 2" respondent
Administrationv-It is also submitted that, one more Joint
Transport - commissioner (Road Safety) is monitoring the
work of Road safety through Enforcement wing and other
Regional Transport Officers @ of Tamil= Nadu. It is
submitted that, the 1°* and 2%¢ respondent department is
taking all possible efforts in reducing the overloading
in Goods Carriages. The 1°° and 2"¢ respondent department
have issued wvarious  Government Orders and Circular
instructions to their subordinate to concentrate on the
work of reducing of @ overloading. The imposing of
compounding fee / fine for overloading is also tighten to
the extent of Rs.l per One KG more than the permitted /
registered laden weight. For Example: If the Registered /
permitted laden weight of the wvehicle is 25,000 kgs and
if the owner or driver overloading to 30,000 kgs (ie)
5000 kgs is overload then the fine / compounding fee of
Rs.5000/- has to be paid by the owner of the vehicle. The
15t and 2°* respondent department is already having more
and sufficient  numbers' of enforcement wing which 1is
already carrying the work of checking of vehicles, it 1is
not required at this juncture for this Hon'ble Court to
issue the interim direction to the 2" respondent to form
a special squad 1in every district to ©prevent the
overloading. From the period January 2018 to June 2018,
7754 vehicles were checked and among the above mentioned
vehicles 1327 goods vehicles were issued check reports
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for overloading of M-Sand and a total amount of

Rs.22,03,715/- was collected as Tax and a sum of
Rs.69,64,215/- was collected as Compounding Fee and 140
vehicles were detained for over loading." Hence the

contentions of these paragraphs are totally denied and
the petitioner has made these averments without
application of mind.

5. It 1is submitted that, the 1°* and 2" respondent
department has taken considerable actions and day to day
action 1is also carrying out Dby the department for
preventing the goods / commercial vehicles carrying
overloads than the permitted laden weight specified in
the Registration Certificate of the vehicle by enforcing
the Motor Vehicles Act through enforecement wing of them,
it 1s not necessary for this Court to issue such an
order. It 1is also submitted that, the. Hon'ble Supreme
Court have also issued necessary directions to the States
to reduce the overloading and the same is being carried
out by the Tamil Nadu State from -time to time in
accordance-with law and rules in force."

5. It is very clear from the above judgment and also the
counter affidavit filed by the respondents .that the provisions
under the Act and the Rules clearly barred the over loading of
the wvehicles: The official respondents -have taken a very
specific stand to the effect that stringent action is being
taken against the wehicles which are overloaded. The particulars
of the vehicles which were seized and the fine that was imposed
has also been stated in the counter affidavit.

6. In view of the above, the respondents are directed to
continue to take stringent action against the wvehicles which are

indulging in overloading, in accordance with law.

7. This Writ Petition is disposed of accordingly. No costs.
Consequently, connected miscellaneous petition is closed.

sd/-
Assistant Registrar (CS)

//True Copy//
Sub Assistant Registrar

bkn
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To

1.The Secretary,
Government of Tamil Nadu,
Home (Transport) Department,
Fort St. George,
Chennai - 600 009.

2.The Transport Commissioner,
Chepauk,
Chennai - 600 005.

3.The Director General of Police,
No. 1, Dr. Radhakrishna Salai,
Mylapore,
Chennai - 600 004.

+1 cc to Government Pleader Sr.No. 23675
+lcc to Mr.V.Sanjeevi, Advocate SR.No. 23467
W.P. No.9770 of 2018
and
W.M.P. No 11716 of 2018
A.SK(28/07/2020)
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