IN THE H GH COURT OF JUDI CATURE AT MADRAS
DATED : 14.12. 2020
CORAM :
THE HONOURABLE MR, JUSTICE S. S. SUNDAR

A. S. No. 958 of 2020
C. M P. No. 13490 of 2020

J. Jayant hi ... petitioner/3rd defendant
Vs.

1. B. Sridhar ... 1st Respondent/Plaintiff

2. M Ramani

3. Ms. Kal a

4.B. Raj a ... Respondents 2 — 4/ Defendant 1,2 & 4

Appeal Suit filed under Section 41 Rule 1 of CPC r/w
Section 96 of C P.C, praying to call for the lower Court
records and set aside the decree and judgnment passed on
04.10.2018 in O S. No.2952 of 2016, on the file of the 1V
Addi ti onal Judge, Cty Cvil Court, Chennai.

For Appel | ant : M. T. Sundar anat han
For Respondents : M. V. Suryanarayana Reddy
JUDGMENT

This appeal is preferred by the third defendant in
O S. No. 2952 of 2016, on the file of the IV Additional Judge,
Cty CGvil Court, Chennai.

2. The brief facts are as foll ows:

The first respondent in this appeal is the plaintiff and
filed the suit in O S No.2952 of 2016 for partition of his 1/5th
share in the suit property, which is an extent of about 4,720
sq.ft in Anna Nagar West Extension. The relationship between
the parties is not in dispute. The plaintiff and 4th respondent
herein are the brothers of defendants 1 to 3. The plaintiff
and the defendants are the sons and daughters of late
Bal akri shnan and his wife by nane Tnt.S. Pachaiammual. It is also
not in dispute that the suit property belonged to nother of
plaintiff and the appellant. The fact that the plaintiff's
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fat her Bal akri shnan died |ong back and that the nother of the
appel l'ant got allotnent of the property and entered into a | ease
cum sale agreenent with Tam | Nadu State Housing Board and put
up a hone. Subsequently, on 12.12.1994 a sale deed was
registered. Stating that the plaintiff as a son of late
Bal akri shnan and Pachaiammal is entitled to equal share, the
suit came to be filed. Except the appellant, the other
def endant s did not contest the suit. It is specifically
adm tted in the witten statenent filed by the 3rd
def endant / appel | ant t hat the suit property belonged to
Tnt . Pachai ammal, that her father passed away on 27.12.1989 and
that her nother died on 17.01.2012.

3. It is the specific case of the appellant that the
plaintiff is not entitled to 1/5th share of the property on the
ground that Tnt.Pachaianmal and all the parties to the suit have

sold an extent of 950 sq.ft. out of the total extent of the
suit property to the appellant's husband viz., one Jagan Mbhan
Rao, for a sum of Rs.6,00,000/- . The appell ant pl eaded oral

sale stating that the nother of plaintiff by name Pachai amral
and others received substantial paynent out of the oral sale, in

respect of an extent of 950 sq.ft of |and, It was contended
that the suit of partition is nmaintainable only to an extent of
3770 sq.ft.

4. It is to be noted that the appellant did not claim

any independent right except stating that a portion of the suit
property had been orally sold in favour of her husband and that
her husband has built a house in the said property. I n other
words, in the present suit for partition, the 3rd defendant has
not pleaded an independent right but set wup title in her
husband, in respect of a portion of the suit property and
contend that the suit for partition can be devided except a
portion nanely an extent of 950 sq.ft. This is the crux of
def ence.

5. Before the trial Court, it is seen that the 3rd
defendant tried to protract the proceedings by filing petitions.
Despite PW1 was present on several occasions, the |earned
counsel for the 3rd defendant was absent even for cross
exam ni ng t he plaintiff's only W t ness, namel y, PW 1.
Therefore, the evidence on the side of plaintiff was closed. The
3rd defendant is set exparte. Hence, he filed a petition in
. A. No. 8263 of 2018 to set aside the exparte order.
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6. Despite several opportunities were given to the
def endants no w tness was produced and therefore the evidence on
t he defendants' side was closed on 03.07.2018. \Wen the matter
was posted for argunents, an application was filed in
| . A.No. 8263 of 2018. The petition was allowed on condition
directing the petitioner, nanely, the 3rd defendant to pay cost
of Rs.1,000/- to the plaintiff.

7. Even after the petition in I.A No.8263 of 2018 was
allowed and arguments were heard, no petition was filed on
behal f of D3 for reopening the case, so as to lead any further

evi dence. From the extract of D ary produced by the appellant,
this Court is unable to find any attenpt either to co-operate
with the trial or to re-open the case to let in evidence. It

is seen that the third defendant/appellant tried to drag on the
proceedings probably to instigate her husband to file an
i ndependent suit. The appellant is not claimng any independent
title in respect of any portion of suit property in the
partition suit. The proceedings before the lower Court only
indicate that the appellant nmade an attenpt to drag on the
proceedings to facilitate her husband to put sone obstruction.
The appellant's husband should be aware of the proceedi ngs and
he has not taken any steps to inplead hinself as a party to
prove his exclusive right in respect of such portion.

8. In these circunstances, the Trial Court after finding
that no evidence was let in on the side of third defendant and
ot her defendants, set them exparte. Based on the evidence

avai l able, the Trial Court decreed the suit.

9. It is admtted by the appellant herself that the
property belonged to her nother by virtue of registered |ease
cum sale agreenent and the sale obtained from Tam | Nadu State
Housi ng Board in the year 1994.

10. It is the plea of appellant that there was a ora
sale in favour of her husband. But her husband did not try to
i nplead hinself as a party during the proceedings. No attenpt
was made by the appellant herself to inplead him on the ground
that the suit without himis liable to be dism ssed. When the
appellant did not nmeke any attenpt to prove the oral sale for
the purpose of inpleading her husband as a party to the suit,
the judgment and decree of the |ower Court cannot be chall enged
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by her as she is not having any exclusive right in the property
to maintain her appeal show ng a cause of action. I n other
words, the appellant has no |locus standi as on date to file the
appeal based on the claimthat her husband acquired a portion of
property by oral sale.

11. From the docunents that are filed this Court is
fully convinced that sufficient opportunity was given by the
| ower Court and the appellant did not avail that opportunity to
| ead evidence in furtherance of oral sale at l|least to establish
that the suit wthout inpleading her husband is bad for non-
j oi nder of necessary parties.

12. Wen the plaintiff's right to claim 1/5th share in
the suit property is held to be valid, this Court has no reason
to interfere with the judgnent and decree of the |ower Court
granting 1/5th share. Even assuming that the plaintiff's
husband has a claimon the basis of the oral sale in respect of
the small portion of the property, it is not proper for this
Court to keep the matter pending or to remt the matter to the
| ower Court to decide the matter afresh on the basis of a claim
by her husband, based on the oral sale wthout any proof or

evi dence to accept the claim The plea of oral sale cannot be
accepted as transfer by sale can be effected only by a
regi stered instrunent. There is no plea of adverse possession

to sustain the defence.

13. The learned counsel for the appellant submtted that
an opportunity can be given to the appellant to prove the ora
sal e. The submission is to the effect that in order to prove
t he independent right of her husband on the basis of the ora
sale, in adherence to the principles of natural justice, the
matter should be remtted for giving opportunity to the 3rd
defendant to establish the oral sale. The appell ant's husband
is alive and he has not conme forward to inplead hinself as a

party

14. In these circunstances, having regard to the
admtted facts and the evidence let in by parties, this Court is
of the view that the appeal is liable to be dism ssed for want
of nerits.
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15. Accordingly, this Appeal is dismssed. No costs.
Consequently, connected m scel | aneous petition is closed.

Sd/ -
Assi stant Regi strar (CCO

/'l True Copy //

Sub Assistant Registrar
ub

To

The IV Additional Judge, Cty Cvil Court,
Chennai .

Copy to
The Section O ficer, VR Section, H gh Court, Madras.

+1CC to M. V. Suryanarayana Reddy, Advocate, SR No. 40816
+1CC to M. T. Sundar anat han, Advocate, SR No. 40663

A. S. No. 958 of 2020
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https://hcservices.ecourts.gov.in/hcservices/



