IN THE H GH COURT OF JUDI CATURE AT NMADRAS
DATED: 11.12.2020
CORAM
THE HONOURABLE MS. JUSTI CE V. M VELUVANI
C.MA No.726 of 2013
The Branch Manager,
Nati onal Insurance Co. Ltd.,
Branch 1, No.62-A, J.N Street,
Pondi cherry. ... Appellant / 27 Respondent
Vs.

1. Vennil a

2. M nor Praveen Anand
(rep. By his next friend & nother, Vennil a)

3. Saroja
4. Per umal ...Respondents 1 to 4 / Petitioners
5.Velu ... 5t Respondent / 1st Respondent

Prayer: This Cvil Mscellaneous Appeal is filed under Section
173 of Mdtor Vehicles Act, 1988, against the judgnent and decree
dated 12.09. 2012, nmade in MC. O P. No.581 of 2006, on the file of
the Principal District Court, (Mtor Accident Cainms Tribunal),
Puducherry.

For Appel | ant : M. M Krishnanoorthy

For Respondents : No appearance (For Rl to R4)
JUDGMENT

The matter is heard through "Video Conferencing".

This CGvil Mscellaneous Appeal has been filed by the
appel | ant - I nsurance Conpany agai nst the judgnment and decree dated
12.09. 2012, made in MC. OP. No.581 of 2006, on the file of the
Principal D strict Court, (Mtor Accident ddains Tribunal),
Puducherry.

2. The appellant is the 2 respondent in MC OP. No.b581

of 2006, on the file of the Principal District Court, (Mtor
Accident Cains Tribunal), Puducherry. The respondents 1 to
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4/ claimants filed the said claim petition, claimng a sum of
Rs. 10, 00, 000/ - as conpensation for the death of one Vengadesan,
who died in the accident that took place on 20.02. 2006.

3. According to the respondents 1 to 4, on the date of
accident, the deceased was wrking as a Miistry in brick
manuf acturing unit of the 5t" respondent. As directed by the 5th
respondent/owner, in order to collect noney from the custoners,
the deceased drove the Mdtorcycle bearing Registration No.PY-01-
AC- 3909 belonging to the 5th respondent on Bahour road and near
water tank street junction, in order to avert hitting the persons
suddenly crossing the road from opposite direction, the deceased
applied brake, lost control and fell on the road and sustained
injuries. Inspite of treatnent, he died on 27.02.2006. Hence, the
respondents 1 to 4 filed the claimpetition claimng conpensation
agai nst the 5th respondent as owner and appellant as insurer of
the said vehicle.

4. The 5th respondent remai ned exparte before the Tribunal.

5. The appel | ant - I nsur ance Conpany, filed count er
statenment and denied all the avernents nade by the respondents 1
to 4 in the claim petition. According to the appellant, the
accident did not occur as alleged by the respondents 1 to 4 in
the claim petition. The accident occurred on 20.02.2006, while
one Amarajothi |odged conplaint before the Bahour Police Station
only on 21.02.2006, in which it has been stated that an unknown
person cane in the Mditorcycle in a rash and negligent manner and
dashed agai nst one Thangarasu, resulting injuries to him In the
conplaint, it has been further stated that rider of the vehicle
also fell down and got injuries on his head. In the Mdtor Vehicle
I nspector's report, at colum 5, the WMtor Vehicle Inspector
specifically noted that at the time of accident, the vehicle was
driven by one Rajaraman, son of Subramania and not by deceased
Venkat esan, as alleged by the respondents 1 to 4. Admttedly, the
accident occurred near a water tank, where the rider of the
Mot orcycl e ought to have rode the vehicle slowy. For the rash
and negligent riding by the rider of the Mtorcycle, the
appellant is not entitled to pay conpensation to the respondents
1 to 4. The respondents 1 to 4 have to prove that the rider of
the Mdtorcycle possessed valid driving license and the vehicle
was insured with the appellant at the tinme of accident. In any
event, the total conpensation clained by the respondents 1 to 4
i s excessive and prayed for disnm ssal of the claimpetition.

6. Before the Tribunal, the 1st respondent exam ned herself
as P.W1, examned eye witness as P.W2 and nmarked 13 docunents
as Exs.Al to Al3. The appellant did not let in any oral and
docunent ary evi dence.

7. The Tribunal considering the pleadings, oral and
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docunentary evidence, held that the deceased died in the accident
that occurred while using the Mtorcycle belonging to the 5th
respondent and directed the appellant as insurer of the said
vehicle to pay a sum of Rs.6,60,000/- as conpensation to the
respondents 1 to 4.

8.Challenging the liability fastened on them and
guestioning the quantum of conpensation granted by the Tribuna
in the award dated 12.09.2012, made in MC O P. No.581 of 2006,
the appellant - Insurance Conpany has conme out with the present
appeal .

9. The |learned counsel appearing for the appellant-
I nsurance Conpany contended that the claim petition filed under
Section 163-A of the Mditor Vehicles Act (hereinafter referred to
as 'the Act') is not mamintainable as the respondents 1 to 4
clai med that the deceased was earning Rs.180/- per day as Miistry
in Bricks Manufacturing Unit of the owner of the Mdttorcycle, 5th
respondent herein. The Tribunal ought to have dism ssed the claim
petition as the deceased was responsible for the accident and
Section 163-A claimis based on fault liability. In the FIR the
deceased was shown as accused and as per Ex.P12 — charge sheet,
the case has been dropped by the Police as the deceased was at
fault. The rider of the Mdtorcycle is not required to be covered
under Section 147 of the Act. The |earned counsel appearing for
the appellant further contended that the Tribunal erroneously
awar ded conpensation contrary to the provisions of Section 163-A
and |1 Schedule of the Act which provides maxi nrum annual incone
of Rs.40,000/- and Rs.2,000/- for funeral expenses and Rs. 2,500/ -
for loss of estate wunder conventional heads. The Tribunal
erroneously fixed nonthly incone of the deceased excessively as
Rs. 4,500/ -, over looking the provisions of Section 163-A of the
Act. The amounts awarded by the Tribunal is contrary to the
provi sions of Il Schedule of the Act.

10.1n support of his contentions, the |earned counsel
appearing for the appellant relied on the follow ng judgnents:

(i) 2004 (1) TN MAC (SC) 193 [Deepal Grishbhai Soni and
others v. United India Insurance Co. Ltd., Baroda]:

“41. Chapter Xl was, thus, enacted for

grant of immediate relief to a section of people

whose annual incone is not nore than Rs. 40, 000/-

having regard to the fact that in terns of Section

163-A of the Act read with the Second Schedule

appended thereto; conpensation is to be paid on a

structured formula not only having regard to the

age of the victimand his inconme but also the other

factors relevant therefor.................

50. The schene envi saged under Section 163-
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A, in our opinion, |eaves no manner of doubt that
by reason thereof the rights and obligations of the
parties are to be determned finally. The anpunt of
conpensation payable under the aforenentioned
provisions is not to be altered or varied in any
ot her pr oceedi ngs. It does not contain any
provision providing for set off against a higher
conpensation unlike Section 140. In terns of the
said provision, a distinct and specified class of
citizens, nanely, persons whose incone per annumis
Rs. 40,000/- or less is covered thereunder whereas
Sections 140 and 166 cater to all sections of
soci ety.

66. W, therefore, are of the opinion that
Kodal a (supra) has correctly been deci ded. However,
we do not agree with the findings in Kodala (supra)
that if a person invokes provisions of Section 163-
A, the annual income of Rs.40,000/- per annual
shall be treated as a cap. In our opinion, the
proceedi ng under Section 163-A being a social
security provision, providing for a distinct
scheme, only those whose annual incone is upto Rs.
40,000/ - can take the benefit thereof. Al other
clainms are required to be determned in terns of
Chapter Xi|I of the Act.”

(i) 2020 (1) TN MAC 1 (SO [Rankhiladi and another Vs.
United India Insurance Co. Ltd., and another]:

“5.Heard |earned counsel appearing on
behal f of the respective parties at |ength. W have
al so perused and considered the Judgnent and Award
passed by the l|earned Tribunal as well as the
i mpugned Judgnent and Order passed by the High
Court and the wevidence on record. The short
question which is posed for consideration of this
Court is whether, in the facts and circunstances of
the case and in a case where the driver, owner and
the insurance conpany of another vehicle involved
in an accident and whose driver was negligent are
not joined as parties to the claim petition,
nmeaning thereby that no claim petition is filed
agai nst them and the claim petition is filed only
against the owner and the insurance conpany of
anot her vehicle which was driven by the deceased
hi msel f and the deceased being in the shoes of the
owner of the vehicle driven by hinself, whether the
i nsurance conpany of the vehicle driven by the
deceased hinself would be liable to pay the
conpensation wunder Section 163A of the Act?;
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Whet her the deceased not being a third party to the
vehicle No. RJ 02 SA 7811 being in the shoes of the
owner can namintain the claimunder Section 163A of
the Act fromthe owner of the said vehicle?

5.1 The learned Tribunal held that even in
absence of the driver, owner and the insurance
conpany of another vehicle involved in an accident
and whose driver was solely negligent, t he
application under Section 163A of the Act would be
mai nt ai nabl e against the owner and the insurance
conpany of the vehicle which was driven by the
deceased hinself, firstly on the ground that the
deceased was in enploynent of the owner of the
vehicl e which was driven by himand secondly, in an
application under Section 163A of the Act, the
negligence is not required to be established and
proved and it is enough to establish and prove that
the deceased has died in a vehicular accident and
while driving a vehicle. The H gh Court has not
agreed with the sanme and by the inpugned Judgnent
and Order has held that as the claimants have not
filed the claim petition against the owner of
anot her vehicle whose driver was in fact negligent,
even as per the claimants and the claim petition
shoul d have been filed by the claimants agai nst the
owner of another vehicle to seek the conpensati on,
the application wunder Section 163A of the Act
agai nst the insurance conpany of the vehicle driven
by the deceased hinself is liable to be di sm ssed.

5.2 Wiile answering the aforesaid question
involved in the present case, first of all, the
findings recorded by the |earned Tribunal on Issue
No. 2 is required to be dealt with and consi dered.
The learned Tribunal framed Issue No. 2 to the
ef fect whether the deceased driver was driving the
vehicle nmotor cycle bearing registration No. RJ 02
SA 7811 being in enploynent of the vehicle owner
opposite party Bhagwan Sahay in his interest or
with his perm ssion/know edge

5.3 Wiile answering the finding recorded by
the learned Tribunal on Issue No. 2, it appears
that, as such, the learned Tribunal has not at al
answered the aforesaid issue. Wile answering |Issue
No. 2, there is no specific finding whether the
deceased driver was in enploynent of the opponent
owner Bhagwan Sahay or not. Even otherw se, no
evidence is led by the claimants to prove that the
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deceased driver was in enploynent of the opponent
owner Bhagwan Sahay. Despite the above, while
answering Issue No. 4 there is sone observation
made by the learned Tribunal that the deceased
driver was in enploynent of the opponent owner
Bhagwan Sahay, which 1is not supported by any
evidence on record. Under the circunstances, the
deceased driver cannot be said to be in enploynent
of the opponent owner Bhagwan Sahay and, therefore,
he can be said to be permssible user and/or
borrower of notor vehicle owned by the opponent
owner Bhagwan Sahay. Wth these findings, the main
gquestion posed for consideration of this Court
referred to hereinabove is required to Dbe
consi der ed.

5.4 An identical question cane to be
considered by this Court in the case of N ngamm
(supra). In that case, the deceased was driving a
not orcycl e which was borrowed from its real owner
and nmet with an accident by dashing against a
bullock cart i.e. wthout involving any other
vehicle. The claimpetition was filed under Section
163A of the Act by the |egal representatives of the
deceased against the real owner of the notorcycle
which was being driven by the deceased. To that,
this Court has observed and held that since the
deceased has stepped into the shoes of the owner of
the vehicle, Section 163A of the Act cannot apply
wherein the owner of the vehicle hinmself s
i nvol ved. Consequently, it was held that the |ega
representatives of the deceased could not have
cl ai med the conpensation under Section 163A of the
Act. Therefore, as such, in the present case, the
clai mants could have even clained the conpensation
and/or filed the claim petition under Section 163A
of the Act against the driver, owner and insurance
conpany of the offending vehicle i.e. notorcycle
bearing registration No. RJ 29 2M 9223, being a
third party with respect to the offending vehicle.
However, no claim under Section 163A was filed
agai nst the driver, owner and/or insurance conpany
of the notorcycle bearing registration No. RJ] 29 2M
9223. It is an admtted position that the claim
under Section 163A of the Act was only against the
owner and the insurance conpany of the notorcycle
bearing registration No. RJ 02 SA 7811 which was
borrowed by the deceased from the opponent-owner
Bhagwan Sahay. Therefore, applying the law laid
down by this Court in the case of N nganma (supra),

https://hcservices.ecourts.gov.in/hcservices/



and as the deceased has stepped into the shoes of
the owner of the vehicle bearing registration No.
RJ 02 SA 7811, as rightly held by the H gh Court,
the claim petition under Section 163A of the Act
against the owner and insurance conpany of the
vehicle bearing registration No. RJ] 02 SA 7811
shall not be maintainabl e.

5.5 It is true that, in a claim under
Section 163A of the Act, there is no need for the
claimants to plead or establish the negligence
and/or that the death in respect of which the claim
petition is sought to be established was due to
wrongful act, neglect or default of the owner of
the vehicle concerned. It is also true that the
claim petition under Section 163A of the Act is
based on the principle of no fault liability.
However, at the sanme tine, the deceased has to be a
third party and cannot nmaintain a claim under
Section 163A of the Act against the owner/insurer
of the vehicle which is borrowed by himas he wll
be in the shoes of the owner and he cannot maintain
a claim under Section 163A of the Act against the
owner and insurer of the vehicle bearing
registration No. RJ 02 SA 7811. In the present
case, the parties are governed by the contract of
i nsurance and under the contract of insurance the
liability of the insurance conpany would be qua
third party only. In the present case, as observed
her ei nabove, the deceased cannot be said to be a
third party with respect to the insured vehicle
bearing registration No. RJ 02 SA 7811. There
cannot be any dispute that the liability of the
i nsurance conpany would be as per the terns and
conditions of the contract of insurance. As held by
this Court in the case of Dhanraj (supra), an
i nsurance policy covers the liability incurred by
the insured in respect of death of or bodily injury
to any person (including an owner of the goods or
his authorized representative) carried in the
vehicle or damage to any property of a third party
caused by or arising out of the use of the vehicle.
In the said decision, it is further held by this
Court that Section 147 does not require an
i nsurance conpany to assune risk for death or
bodily injury to the owner of the vehicle.

5.6 In view of the above and for the
reasons stated above, in the present case, as the
claim under Section 163A of the Act was nmde only
against the owner and insurance conpany of the
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vehicle which was being driven by the deceased
hi nsel f as borrower of the vehicle from the owner
of the vehicle and he would be in the shoes of the
owner, the H gh Court has rightly observed and held
that such a claim was not naintainable and the
cl ai mants ought to have joi ned and/or ought to have
made the claim under Section 163A of the Act
against the driver, owner and/or the insurance
conpany of the offending vehicle i.e. RJ 29 2M 9223
being a third party to the said vehicle.

5.7 Now, so far as the reliance placed upon
by the |earned Advocate for the claimnts on the
decision of this Court in the case of Naveen Kumar
(supra), on considering the issue involved in that
decision, we are of the opinion that the said
deci sion shall not be applicable to the facts of
the case on hand and/or the sane shall not be of
any assistance to the claimants. In that case, the
issue was as to who could be said to be the
regi stered owner of the vehicle and the liability
of the owner who sold the vehicle, but his nane
continued to be as the owner with the registering
authority. To that, it was held that the person in
whose nane the notor vehicle stands registered is
the owner of the vehicle for the purpose of the
Act .

5.8 However, at the same tine, even as per
the contract of insurance, in case of personal
accident the owner driver is entitled to a sum of
Rs.1 l|akh. Therefore, the deceased, as observed
her ei nabove, who woul d be in the shoes of the owner
shall be entitled to a sum of Rs.1 |akh, even as
per the contract of insurance. However, it is the
case on behalf of the original claimnts that there
is an anendnment to the 2 nd Schedule and a fixed
amount of Rs.5 |akh has been specified in case of
death and therefore the claimnts shall be entitled
to Rs.5 lakh. The same cannot be accepted. In the
present case, the accident took place in the year
2006 and even the Judgnent and Award was passed by
the learned Tribunal in the year 2009, and the
i mpugned Judgnent and Order has been passed by the
H gh Court in 10.05.2018, i.e. nmuch prior to the
anendnent in the 2nd Schedule. In the facts and
circunstance of the present case, the clainmants
shall not be entitled to the benefit of the
amendnent to the 2 nd Schedule. At the sane tineg,
as observed hereinabove, the clainmants shall be
entitled to Rs.1 lakh as per the terns of the
contract of insurance, the driver being in the
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shoes of the owner of the vehicle.

5.9 Now, so far as the subm ssion nmade on
behalf of the claimants that in a claim under
Section 163A of the Act nere use of the vehicle is
enough and despite the conpensation clained by the
heirs of the owner of the notorcycle which was
involved in the accident resulting in his death,
the claim under Section 163A of the Act would be
mai nt ai nable is concerned, in view of the decision
of this Court in Rajni Devi (supra), the aforesaid
cannot be accepted. In Rajni Devi (supra), it has
been specifically observed and held that the
provi sions of Section 163A of the Act cannot be
said to have any application with regard to an
accident wherein the owner of the notor vehicle
hi nsel f IS i nvol ved. After consi dering t he
decisions of this Court in the cases of Oienta
I nsurance Co. Ltd. V. Jhuma Saha (2007) 9 SCC 263;
Dhanraj (supra); National Insurance Co. Ltd. V.
Laxm Narain Dhut (2007) 3 SCC 700 and Prenkunari
v. Prahlad Dev (2008) 3 SCC 193, it is ultinmately
concluded by this Court that the liability under
Section 163A of the Act is on the owner of the
vehicle as a person cannot be both, a claimnt as
also a recipient and, therefore, the heirs of the
owner could not have maintained the claimin terns
of Section 163A of the Act. It is further observed
that, for the said purpose, only the terns of the
contract of insurance could be taken recourse to.
In the recent decision of this Court in the case of
Ashal ata Bhowm k (supra), it is specifically held
by this Court that the parties shall be governed by
the terms and conditions of the contract of
i nsurance. Therefore, as per the contract of
i nsurance, the insurance conpany shall be liable to
pay the conpensation to a third party and not to
the owner, except to the extent of Rs.1 |akh as
observed herei nabove.”

11. Though the respondents 1 to 4 entered appearance
t hrough counsel, there is no representation on behalf of them on
09.12.2020. To give them one nore opportunity, the matter was
adj ourned today. Today also, there is no representation for them

12. Heard the | earned counsel appearing for the appellant-
I nsurance Conpany and perused the materials avail able on record.

13. From the materials available on record, it is seen
that the respondents 1 to 4 filed claim petition under Section
163-A of the Act, claimng conpensation for the death of one
Vengadesan. According to the respondents 1 to 4, the deceased was
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working as Maistry in Brick Mnufacturing Unit under 5th
respondent and was earning a sum of Rs.180/- per day. Wile the
deceased Vengadesan was riding Mtorcycle, sonme group of persons
suddenly crossed the road from opposite direction. To avoid
hitting against them the said Vengadesan applied sudden brake,
| ost control and dashed against the persons comng form the
opposite direction. Due to the said inpact, the Vengadesan fel

dowmn from his vehicle and sustained head injury and died on
27.02.2006, inspite of treatnment given. The respondents 1 to 4
filed claimpetition against the 5th respondent and appel |l ant, as
owner and insurer of the Mdtorcycle, <claimng a sum of
Rs. 10, 00, 000/ - as conpensation for the death of said Vengadesan.

14. The issue to be decided in the present appeal is
whet her the claimpetition filed by the respondents 1 to 4 under
Section 163-A of the Act is maintainable against the |nsurance
Conpany of the Mdtorcycle when the deceased who borrowed the
vehicle was responsible for the accident and when he was the
tort-feasor and when respondents 1 to 4 claim that the deceased
was earning nore than Rs. 40,000/- per annum

15. When the claim petition is filed under Section 166 of
the Motor Vehicles Act, the claimant has to prove the negligence
on the part of the driver and owner of the offending vehicle. Due
to the same, the claim petitions were disposed after |apse of
considerable tine. Mean while, the injured claimnt or |egal
representatives of deceased are put to irreparable hardship due
to the said delay. Wen the deceased was sole bread w nner, the
hardship caused to the legal heirs is very severe. For speedy
di sposal of claimpetitions filed by the claimnts, Section 163-A
of the Act was inserted by Act 54 of 1994 with effect from
14.11.1994. The said section reads as foll ows:

"163-A. Special provisions as to paynent of
conpensati on on structured- fornula basis. -

(1) Notwi thstanding anything contained in
this Act or in any other law for the tine being in
force or instrument having the force of law, the
owner of the notor vehicle or +the authorised
insurer shall be liable to pay in the case of death
or permanent disablenment due to accident arising
out of the use of notor vehicle, conpensation, as
indicated in the Second Schedule, to the |1egal
heirs or the victim as the case nmay be.

Expl anation. - For the purposes of this
sub-section, “permanent disability” shall have the
same neaning and extent as in the W rknmen's
Conpensati on Act, 1923.

(2) In any claim for conpensation under

sub-section (1), the claimnt shall not be required
to plead or establish that the death or permanent
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di sabl ement in respect of which the claim has been
made was due to any wongful act or neglect or
default of the owner of the vehicle or vehicles
concerned or of any other person.

(3) The Central Governnent may, keeping in
view the cost of living by notification in the
Oficial Gazette, from time to time anend the
Second Schedul e.”

16. As per this Section, the owner and insurer are |liable
to pay conpensation as per Il Schedule of the Act. As per Section
163-A (2) of the Act, the claimant is not required to plead and
establish any wongful act or negligence or default of the owner
of the vehicle or vehicle concerned or any other person. The
i ssue whether the owner and driver of the vehicle who is the
tort-feasor can claimconpensation fromthe owner and insurer was
considered by the Hon' ble Apex Court in nunber of cases, wherein
the Hon' ble Apex Court held that owner and driver of the vehicle
who was a tort-feasor can not claim conpensation from the
| nsurance Conpany.

17.1n the judgnment reported in 2009 (2) TNMAC 169 (SC)
[Ningamma & another v. United India Insurance Co. Ltd.], the
Hon' bl e Apex Court considering the earlier judgnment reported in
(2008) 2 TNMAC 336 SC [Oriental Insurance Conpany vs. Rajni Devi
and others], held that liability of the insurer is to indemify
the owner/insured against the claim of the third parties only.
The owner is not a third party. The owner cannot be both clai mant
as well as recipient. The Honb'le Apex Court further held that a
person who borrows the two wheeler steps into the shoes of the
owner and he is not entitled to claimconpensation fromthe owner
and insurer. The Honb'le Apex Court in para nos.18 and 19 of the
judgnment reported in 2009 (2) TNVAC 169 (SC) cited supra, has
hel d as foll ows:

“18.1n the <case of Oiental I nsur ance
Conpany Ltd. v. Rajni Devi and O hers, (2008) 5 SCC
736, wherein one of wus, nanely, Hon'ble Justice
S.B. Sinha is a party, it has been categorically
held that in a case where third party is involved,
the liability of the insurance conpany would be
unlimted. It was also held in the said decision
that where, however, conpensation is clained for
the death of the owner or another passenger of the
vehicle, the contract of insurance being governed
by the contract qua contract, the claim of the
cl ai mant agai nst the insurance conpany woul d depend
upon the terns thereof. It was held in the said
decision that Section 163-A of the MA cannot be
said to have any application in respect of an
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acci dent wherein the owner of the notor vehicle
himself is involved. The decision further held that
the question is no longer res integra. The
liability under section 163-A of the MVA is on the
owner of the vehicle. So a person cannot be both, a
claimant as also a recipient, wth respect to
claim Therefore, the heirs of the deceased could
not have nmaintained a claim in ternms of Section
163-A of the MVA. In our considered opinion, the
ratio of the aforesaid decision is clearly
applicable to the facts of the present case. In the
present case, the deceased was not the owner of the
notorbi ke in question. He borrowed the said
notorbi ke fromits real owner. The deceased cannot
be held to be enployee of the owner of the
not or bi ke al though he was authorised to drive the
said vehicle by its owner, and therefore, he would
step into the shoes of the owner of the notorbike.

19. W have already extracted Section 163-A
of the MA hereinbefore. A bare perusal of the said
provision would make it explicitly clear that
persons |ike the deceased in the present case would
step into the shoes of the owner of the vehicle. In
a case wherein the victim died or where he was
permanent|y di sabl ed due to an acci dent arising out
of the aforesaid notor vehicle in that event the
liability to make paynent of the conpensation is on
the insurance conpany or the owner, as the case may
be as provided under Section 163-A But if it is
proved that the driver is the owner of the notor
vehicle, in that case the owner could not hinself
be a recipient of conpensation as the liability to
pay the sane is on him This proposition is
absolutely clear on a reading of Section 163-A of
the MVA. Accordingly, the legal representatives of
the deceased who have stepped into the shoes of the
owner of the notor vehicle could not have clained
conpensati on under Section 163-A of the MWA.”

18. The Honb'le Apex Court in the judgnent reported in
(2018) 9 SCC 801 [National Insurance Co. Ltd., Vs. Ashalata
Bhowmi k and others], held that the claim petition filed under
Section 163-A of the Act by legal provisions against the owner
and insurer of the vehicle driven by the deceased is not
mai nt ai nable and the legal heirs can naintain the claim petition
only against the rider, owner and insurer of other Mtorcycle, on
the ground that accident occurred involving two Mtorcycles and
deceased who was riding one Mtorcycle was not at fault, but
rider of other Mdtorcycle was only a tort-feasor. In para 7 of
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t he above judgnent, it has been held as foll ows:

“7. W have carefully considered the
subm ssions of the |earned counsel nmade at the Bar
and perused the materials placed on record. It is
an admtted position that the deceased was the
owner-cumdriver of the vehicle in question. The
acci dent had occurred due to the rash and negli gent
driving of the vehicle by the deceased. No other
vehicle was involved in the accident. The deceased
hinmself was responsible for the accident. The
deceased being the owner of the offending vehicle
was not a third party within the nmeaning of the
Act. The deceased was the victimof his own action
of rash and negligent driving. A Caimant, in our
view, cannot maintain a claimon the basis of his
own fault or negligence and argue that even when he
hi msel f may have caused the accident on account of
his ow rash and negligent driving, he can
neverthel ess nmake the insurance conpany to pay for
the sane. Therefore, the respondents being the LRs
of the deceased could not have maintained the claim
petition filed wunder Section 166 of the Mdtor
Vehi cles Act.”

19.1n the judgnment reported in 2017 (2) TNMAC 753 (SC)
[United India Insurance Co. Ltd., Vs. Sunil Kumar and another],
the three judges bench of the Hon'ble Apex Court held that the
claimants are not required to prove the negligence on the part of
the owner or driver of the vehicle and |Insurance Conpany is not
entitled to raise the plea of negligence. In para 8 of the above
judgnment, it has been held as foll ows:
“8.From the above discussion, it is clear
that grant of conpensation under Section 163-A of
the Act on the basis of the Structured Fornula is
in the nature of a Final Award and the adjudication
thereunder 1is required to be nmade wthout any
requi renment of any proof of negligence of the
Driver/Owmer of the vehicle(s) involved in the
accident. This is made explicit by Section 163-
A(2). Though the aforesaid section of the Act does
not specifically exclude a possible defence of the
I nsurer based on the negligence of the C ainmant as
contenplated by Section 140(4), to permt such
defence to be introduced by the Insurer and/or to
understand the provisions of Section 163-A of the
Act to be contenplating any such situation would go
contrary to the very legislative object behind
i ntroduction of Section 163-A of the Act, nanely,
final conpensation within a limted tine frame on
the basis of the Structured Fornmula to overcone
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situations where the clainms of conpensation on the
basis of fault liability was taking an unduly | ong
time. In fact, to understand Section 163-A of the
Act to permt the Insurer to raise the defence of
negligence would be to bring a proceeding under
Section 163-A of the Act at par with the proceeding
under Section 166 of the Act, which would not only
be self-contradictory but also defeat the very
| egi sl ative intention.”

20. The above said ratio was reiterated by the another
three judges bench in the judgnent reported in 2018 (2) TNVAC 149
(SC) [Shivaji and another Vs. United India Insurance Co. Ltd.],
wherein it has been held as foll ows:

“5.The issue which arises before us is no
longer res integra and is covered by a recent
judgnent of Three-Judges of this Court in United
India Insurance Co. Ltd., Vs. Sunil Kumar and
another, 2017 (2) TN MAC 753 (SC: AR 2017 SC
5710, wherein it was held that to permt a defence
of negligence of the claimnt by the insurer and/or
to understand Section 163-A of the Act as
contenpl ati ng such a situation, woul d be
inconsistent with the |egislative object behind
introduction of this provision, which is “final
conpensation within a limted tinme frame on the
basis of the Structured Fornula to overcone
situations where the clains of Conpensation on the
basis of fault liability was taking an unduly | ong
time”. The Court observed that if an Insurer was
permtted to raise a defence of negligence under
Section 163-A of the Act, it would “bring a
proceedi ng under Section 163-A of the Act at par
with the proceeding under Section 166 of the Act
whi ch woul d not only be self-contradictory but also
def eat t he very | egislative I ntention”.
Consequently, it was held that in a proceeding
under Section 163-A of the Act, the Insurer cannot
rai se any defence of negligence on the part of the
victimto counter a claimfor Conpensation.”

21. The issue of maintainability of the claim petition by
owner or rider under Section 163-A of the Act is again considered
by the Hon' bl e Apex Court in the judgnent reported in 2020 (1) TN
MAC 1 (SC) cited supra, wherein it has been held that claim
petition filed wunder Section 163-A of the Act by owner or
borrower of vehicle is not maintainable as borrower steps into
t he shoes of the owner.

22. | had an occasion to consider this issue in
C. M A No. 3414 of 2019. Considering the judgnent of the Honb'le
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Apex Court, by the judgnent dated 28.05.2020, in C M A No. 3414 of
2019, | held that the claimant is not entitled to claim
conmpensation from the insurer of the vehicle in which he was
riding, when another vehicle viz., Mahendra Maxino Van driven in
a rash and negligent manner dashed against the Mdtorcycle driven
by him The rel evant paragraphs are as foll ows:
“19. The judgnent reported in 2020 (1) TN

MAC 1 (SC) [Rankhiladi and another Vs. United India

I nsurance Co. Ltd., and another], relied on by the

| earned counsel appearing for the appellant is

squarely applicable to the facts of the present

case. The Hon' ble Apex Court referring to earlier

judgnment, especially 2009 (2) TNMAC 169 (SO

[ Ningamma & another v. United India Insurance Co.

Ltd.], categorically held that owner of the vehicle

cannot maintain a claim petition against the

i nsurer when the accident has occurred only due to

negl i gence on the part of the other vehicle.

20.In view of the above finding, the
reliance placed by the |earned counsel appearing
for the respondent on the judgnments of the Hon'ble
Apex Court in 2018 (2) TNMAC 149 (SC) [Shivaji and
another Vs. United India Insurance Co. Ltd.] and
2017 (2) TNMAC 753 (SC) [United India Insurance Co.
Ltd., Vs. Sunil Kumar and another] do not advance
the case of the respondent. Further, the respondent
has stated that accident has occurred only due to
rash and negligent driving by Mihendra Maxino Van
and the respondent is nmaking a claim against the
appel lant who is the insurer of Mdtorcycle driven
by the respondent, since the Mahendra Maxino Van is
not insured and he cannot claim conpensation from
the owner of the said vehicle. The reason given for
filing claim petition against the appellant is not
valid and claim petition is not naintainable under
Section 163-A of the Mdtor Vehicles Act.”

23.In the present case, from the materials avail able on
record, it is seen that the deceased who was riding Mdtorcycle
borrowed from his enployer, the 5t respondent herein, caused
accident by hitting the persons who crossed the road, fell down,
sustained injuries and died. The FIR was registered against the
deceased/rider of the Mdtorcycle. Fromthe above materials, it is
clear that the deceased was riding the Mtorcycle borrowed from
the owner and had stepped into the shoes of the owner. In view of
the judgnents referred to above, the legal heirs of the deceased
who was the tort-feasor are not entitled to maintain the claim
petition wunder Section 163-A of +the Act, as the deceased
hi nsel f was the tort-feasor
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24. The learned counsel appearing for the appellant
further contended that the deceased was working as Mistry in
Brick Manufacturing Unit under 5th respondent and was earning a
sum of Rs.180/- per day, which exceeds the maxinmum inconme as
mentioned in the |l Schedule of the Act. A claimant or |egal
representatives of the deceased can maintain the claim petition
under Section 163-A of the Act if the annual incone does not
exceed Rs. 40,000/- and Courts can grant conpensation as per this
structural fornmula in the Il Schedule. The Honb'le Apex Court in
the judgnent reported in 2004 (1) TN MAC (SC) 193 [ Deepal
G rishbhai Soni and others Vs. United India |Insurance Co. Ltd.,
Baroda], held that the proceedi ngs under Section 163-A of the Act
being a social security provision, providing for a distinct

schene, only those persons whose annual inconme is up to
Rs. 40, 000/- can take the benefit, invoking the provisions of
Section 163-A of the Act. Wen the annual 1incone exceeds

Rs. 40,000/ -, the claimpetition under Section 163-A of the Act is
not mai ntainable. The Tribunal fixed the nonthly inconme of the
deceased at Rs.4,500/- and taking age of the deceased, granted
conpensation. The incone fixed by the Tribunal exceeds annual
income of Rs.40,000/- as nentioned in |l Schedule of the Act.
Further, the Tribunal w thout followi ng the structural fornula in
Il Schedul e of the Act, awarded conpensati on under various heads,
contrary to the judgnments of the Honb'le Apex Court reported in
2004 (1) TN MAC (SC) 193, referred to above. For the above
reason, the award of the Tribunal is liable to the set aside and
is hereby set aside.

25.In the result, this Cvil Mscellaneous Appeal is
allowed and the award of the Tribunal is set aside. It is
represented by the |earned counsel appearing for the appellant
that as per the order of this Court dated 14.06.2013, they have
al ready deposited 50% of the award amount to the credit of
MC OP.No.581 of 2006. In view of allowng the appeal, the
appel | ant - I nsurance Conpany is permtted to withdraw the anount,
lying in the credit of MC O P. No.581 of 2006, if the award
anount has already been deposited by them It is made clear that
if the respondents 1 to 4 have already wthdrawn the award
anount, the appellant-Insurance Conpany is not entitled to
recover the sanme from the respondents 1 to 4 and they are
entitled to recover the anounts only from the 5t" respondent,
owner of the vehicle. No costs.

Sd/ -
Assi stant Registrar(CS-VIII)

/| True Copy//

Sub Assi stant Registrar
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gsa
To
1. The Principal D strict Judge,
(Motor Accident Cains Tribunal),
Puducherry.
2. The Section Oficer,
V. R Secti on,
H gh Court, Madras.
+lcc to M. M Krishnanoorthy, Advocate, S.R No.40352
C. M A No.726 of 2013

NM ( CO)
SB( 01/ 09/ 2021)
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