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DATED: 06.01.2020
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Prayer: This Civil Miscellaneous Appeal 1is filed under Section
173 of Motor Vehicles Act, 1988, against the judgment and decree
dated 05.08.2014 made in M.C.0.P.No.691 of 2010 on the file of
Motor Accident Claims Tribunal, Additional District Court
No.IITI, Dharapuram.
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JUDGMENT

This Civil Miscellaneous Appeal has been filed by the
appellant/Insurance Company challenging the award dated
05.08.2014 made in M.C.0.P.No.691 of 2010 on the file of Motor
Accident Claims Tribunal, Additional District Court No.III,
Dharapuram.

2.The appellant/Insurance Company is the 3rd respondent in
M.C.0.P.No.691 of 2010 on the file of Motor Accident Claims
Tribunal, Additional District Court ©No.III, Dharapuram. The
respondents 1 and 2 filed the said claim petition claiming a sum
of Rs.10,00,000/- as compensation for the death of their son
viz., Nazirudeen, who died in the accident that took place on
17.05.2010.

3.According to the respondents 1 and 2, while the deceased
was driving a Maruthi omni car from Annur to Katchai Katti on
Tiruppur to Dharapuram road, near Vengipalayam, a tempo van,
which was coming in the opposite direction, driven by the 3rd
respondent in a rash and negligent manner, dashed against the
Maruthi omni car and caused the accident. The 4th respondent is
the owner and the appellant is the insurer of the tempo van. The
5" respondent is the owner and 6" respondent is the insurer of
the Maruthi omni car. In the accident, the deceased died on the
way to hospital. Therefore, the respondents 1 and 2 have filed
the above claim petition claiming compensation.

4.The respondents 3 to 6 remained exparte Dbefore the
Tribunal.

5.The appellant/Insurance Company filed counter statement
denying the averments made in the claim petition and contended
that the accident occurred solely due to rash and negligent
driving by the deceased. The respondents 1 and 2 have to prove
that the 3* respondent, driver of the tempo van was possessing
valid driving license at the time of accident and the tempo van
was insured with the appellant/Insurance Company.

6.Before the Tribunal, the 1% respondent, father of the
deceased, examined himself as P.W.1l and one Paulraj, eye-witness
was examined as P.W.2 and marked seven documents as Exs.Pl to
P7. The appellant did not 1let in any oral and documentary
evidence.

7.The Tribunal considering the pleadings, oral and
documentary evidence, held that the accident occurred due to
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rash and negligent driving by the 3@ respondent/driver of the
tempo van belonging to the 4th respondent and directed the
appellant/Insurance Company being insurer of the said tempo van
to pay a sum of Rs.5,70,000/- as compensation to the respondents
1 and 2.

8.Against the said award dated 05.08.2014 made in
M.C.0.P.No.691 of 2010, granting compensation to the respondents
1 and 2, the appellant/Insurance Company has come out with the
present appeal.

9.The learned counsel appearing for the appellant/Insurance
Company contended that the Tribunal failed to consider that the
accident has occurred only due to rash and negligent driving by
the deceased. The Tribunal erred 1in fastening the entire
liability on the appellant, when the accident occurred only due
to negligence on the part of the deceased. The accident occurred
due to head on collision and the Tribunal ought to have fixed

contributory negligence on the part of the deceased. The
Tribunal failed to consider that in a connected three similar
cases, 50 : 50 1liability was fixed on the appellant/Insurance

Company as well as 6" respondent, insurer of the Maruthi omni
car driven by the deceased. The compensation awarded Dby the
Tribunal is excessive and prayed for allowing this appeal.

10.Per contra, the 1learned counsel appearing for the
respondents 1 and 2/claimants contended that the accident has
occurred only due to rash and negligent driving by the 3%
respondent/driver of the tempo van belonging to the 4%
respondent. The appellant did not examine any witness to
disprove the same. The Tribunal after considering all the
materials available on record in proper perspective, has rightly
fixed negligence on the 4" respondent and liability on the
appellant and awarded compensation, which is not excessive and
prayed for dismissal of the appeal.

11.Though notice was served on the respondents 4 & 5 and
their names are printed in the cause 1list, there 1is no
representation on behalf of them either in person or through
counsel.

12 .Heard the learned counsel appearing for the
appellant/New India Assurance Company as well as the learned
counsel appearing for the respondents 1 & 2 and the 1learned
counsel appearing for the 6" respondent/United India Insurance
Company and perused the materials available on record.

13.From the materials available on record, it is seen that
the respondents 1 and 2 have filed the claim petition for the
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death of their son alleging that the accident has occurred due
to rash and negligent driving by the 3*@ respondent/driver of the
tempo van belonging to the 4" respondent, insured with the
appellant. The respondents 1 and 2 to substantiate the said

contention, have examined P.W.2/eye-witness and marked
Ex.P1/F.I.R., which was registered against the 3
respondent/driver of the tempo wvan. The appellant/Insurance

Company has not 1let in any contra evidence to disprove the
evidence of P.W.2. It is the further contention of the learned
counsel appearing for the appellant/Insurance Company that in
view of the head on collision of both the vehicles, the Tribunal
ought to have fixed contributory negligence on the part of the
deceased. In every head on collision, contributory negligence
cannot be fixed automatically. A person, who 1is alleging
contributory negligence must let in acceptable evidence before
the Tribunal to substantiate their case. In the present case,
the appellant has not let 1in any evidence to show that the
deceased was also responsible for the accident. The appellant
has not examined the driver of the tempo wvan or any other
independent witness to disprove the contentions of the
respondents 1 and 2. As far as the contention raised now in the
grounds of appeal that the Tribunal failed to consider the
award passed in three similar cases, where liability was fixed
as 50:50 on the appellant/Insurance Company and ot
respondent/Insurance Company 1is concerned, no copy of the award
was filed before the Tribunal. The Tribunal has appreciated all
the above materials in proper perspective and held that the
accident occurred solely due to rash and negligent driving by
the 3*® respondent/driver of the tempo van belonging to the 4%
respondent insured with the appellant/Insurance Company. There
is no error or perversity in the said finding of the Tribunal
warranting interference by this Court.

14.As far as quantum of compensation 1is concerned, the
Tribunal after considering both oral and documentary evidence
let in by the respondents 1 and 2, awarded compensation to them,
which 1is not excessive and the same does not warrant any
interference by this Court.

15. In the result, this Civil Miscellaneous Appeal 1is
dismissed and the sum of Rs.5,70,000/- awarded by the Tribunal
as compensation to the respondents 1 & 2/claimants, along with
interest and costs is confirmed. The appellant/Insurance Company
is directed to deposit the entire award amount along with
interest and costs, less the amount already deposited, if any,
within a period of six weeks from the date of receipt of a copy
of this judgment. On such deposit, the respondents 1 &
2/claimants are permitted to withdraw the award amount, as per
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the apportionment fixed
proportionate interest and
already withdrawn. No costs.
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