IN THE H GH COURT OF JUDI CATURE AT MADRAS
DATED: 13. 03. 2020
CORAM
THE HONOURABLE Ms. JUSTI CE V. M VELUNVANI
C. M A No.2722 of 2013

M Si vakunar .. Appellant/ Petitioner
Vs.

1. G N. Suj endra

(RL renai ned exparte before the Tribunal)

2. The Oriental I|nsurance Conpany Ltd.

No. 8, Espl anade Road

LI C buildings, IIl floor

Chennai - 108. .. Respondent s/ Respondent s

Prayer: This Civil Mscellaneous Appeal is filed under Section
173 of the Mdtor Vehicles Act, 1988, against the judgnent and
decree dated 29.10.2009 nade in MC O P.No.5830 of 2005 on the
file of Mdtor Accident Clains Tribunal, Small Causes Court No.V,

Chennai .
For Appel | ant . M.F.Terry Chellaraja
For R2 : No appear ance
R1 . Exparte

JUDGMENT

The Civil M scellaneous Appeal is filed for enhancenent
of conpensation granted by the Tribunal in the award dated
29.10. 2009 made in M C. O P. No.5830 of 2005 on the file of Modtor
Accident Clains Tribunal, Small Causes Court No.V, Chennai.

2. The appellant is claimant in M C. O P. No. 5830 of 2005 on
the file of Mdtor Accident Clains Tribunal, Small Causes Court
No. V, Chennai. He filed the said claimpetition claimng a sum
of Rs.2,00,000/- as conpensation for the injuries sustained by
himin the accident that took place on 17.04. 2005.
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3. The Tribunal considering the pleadings, oral and
docunentary evidence, held that the accident occurred due to
rash and negligent driving by the driver of the lorry bel onging
to the 1st respondent and directed the 2" respondent/I|nsurance
Conpany being insurer of the said lorry to pay a sum of
Rs. 56, 500/ - as conpensation to the appellant.

4. Not being satisfied wth the anmpbunts awarded by the
Tribunal, the appellant has come out with the present appeal
seeki ng enhancenent of conpensati on.

5. The Ilearned counsel appearing for the appellant
contended that at the tinme of accident, the appellant was
earning a sum of Rs.6,000/- per nonth by working as nason. The
Tribunal w thout considering the sanme, fixed a sum of Rs. 3,500/ -
as nonthly incone of the appellant. Due to the accident, the
appel l ant sustained fracture of l|ateral condyle tibia and has
taken treatnment as in-patient in Governnent Kilpauk Medica
Coll ege Hospital from 18.04.2005 to 31.05.2005. The appellant
exam ned the doctor as P.W3, who has assessed the disability of
the appellant as 40% The Tribunal awarded only a meagre sum of
Rs. 35,000/ - towards disability. The Tribunal has not awarded any
conpensation towards damage to clothes, attendant charges,
mental agony and |oss of anenities. The anounts awarded by the
Tribunal under different heads are neagre and prayed for
enhancenent of conpensation.

6. Though the 27 respondent/I|nsurance Conpany entered
appearance through the counsel, there is no representation at
the tinme of argunents.

7.Heard the |earned counsel appearing for the appellant
and perused all the nmaterials available on record.

8. It is the contention of the appellant that in
the accident, he sustained fracture of lateral condyle tibia.
The appellant exam ned Dr.N. Sai chandran as P.W3, who assessed
the disability of the appellant as 40% and marked the disability
certificate as Ex.P5 to prove the injuries. The Tribunal awarded
a sum of Rs.35,000/- towards disability holding that the
disability assessed by P.W3/Doctor is on the higher side, which
is not correct. The respondents did not let in any oral and
docunentary evidence to disprove the disability assessed by
P. W3/ Doctor and disability certificate narked as Ex.P5. Hence,
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the appellant is entitled to conpensation for 40% disability at
the rate of Rs.1,6000/- per percentage of disability, when there
IS no contra evidence. Thus, the conpensation awarded by the
Tri bunal t owar ds disability IS enhanced to Rs. 40, 000/ -
(Rs.1,000/- X 409% .

8(i).According to the appellant, he was earning a sum of
Rs. 6,000/- per nonth by working as nason at the tine of
accident. He failed to prove the said contention. In the absence
of any material evidence to prove the avocation and inconme of
the appellant, the Tribunal fixed a sum of Rs.3,500/- as nonthly
income of the appellant and awarded a sum of Rs.10,500/-
(Rs.3,500/- X 3) towards loss of incone for three nonths. The
accident is of the year 2005 and the nonthly incone fixed by the
Tribunal is neagre. Hence, a sum of Rs.4,000/- is fixed as
nmonthly incone of the appellant. Due to the injuries sustained
by the appellant, he would not have attended his work atl east
for six nmonths. Thus, a sum of Rs.24,000/- (Rs.4,000/- X 6) is
awar ded towards | oss of income for six nonths.

8(ii). The appel l ant contended that he has taken
treat ment as In-patient in Governnent Kilpauk Medical
Col |l ege Hospital from 18.04.2005 to 31.05.2005. P.W3/Doctor in
his evidence, has deposed that the appellant has taken
conservative treatnent. The Tribunal has not awarded any
conpensation towards damage to clothes, attendant charges and
| oss of amenities. Considering the nature of injuries and period
of treatnent taken by the appellant, Rs.500/-, Rs.10,000/- and
Rs.5,000/- are awarded towards danmage to clothes, attendant
charges and loss of anenities respectively. The sum of
Rs.2,000/-, Rs.2,000/- and Rs.5,000/- awarded by the Tribunal
towards transportation, extra nourishnment and pain & suffering
are neagre and the sanme are hereby enhanced to Rs.5,000/-,
Rs. 5, 000/ - and Rs. 10, 000/ - respectively. The conpensation
awarded by the Tribunal towards nedical expenses is just and
reasonabl e and hence, the sane is hereby confirnmed. Thus, the
conpensati on awarded by the Tribunal is nodified as foll ows:
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S, Ng= Descri ption Amount Amount Award confirmed
| awar ded by awarded by or enhanced or

Tri bunal this Court granted or
| (Rs) (Rs) reduced
1. ‘Loss of incone 10, 500 24, 000 Enhanced
2. Transportation 2,000 5, 000 Enhanced
3. Extra nouri shnment 2,000 5, 000 Enhanced
4. Medi cal expenses 2,000 2, 000 Confirned
5. Pai n and suffering 5, 000 10, 000 Enhanced
6. Loss of anenities - 5,000 G ant ed
7. Damage to cl ot hes - 500 Grant ed
8. At t endant charges - 10, 000 Grant ed
9. Disability 35, 000 40, 000 Enhanced

Tot al Rs. 56, 500/ Rs. 1, 01, 500 Enhanced by

- /- Rs. 45,000/ -

9.1n the result, this Cvil Mscellaneous Appeal is
partly allowed and the conpensation awarded by the Tribunal at
Rs. 56,500/- is hereby enhanced to Rs.1,01,500/- together wth
interest at the rate of 7.5% per annum from the date of petition
till the date of deposit. The appellant is directed to pay
necessary Court fee, if any, on the enhanced conpensati on. The
2rd  respondent/ I nsurance Conpany is directed to deposit the
enhanced award anount now determned by this Court along wth
interest and costs, less the anount already deposited, if any,
within a period of six weeks fromthe date of receipt of a copy
of this judgnment. On such deposit, the appellant is permtted to
wi thdraw the enhanced award amount along wth interest and
costs, less the amount if any, already

Sd/ -
Assi stant Regi strar (CS-CCC)

/'l True Copy //

Sub Assistant Registrar

K]
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To

1. The V Judge
The Motor Accident Cains Tribunal
Smal | Causes Court, Chennai.

2. The Section O ficer
V. R Secti on
Hi gh Court, Chennai.

+1CC to Ms. M Mal ar, Advocate, SR No. 22938

C. M A No. 2722 of 2013
CA(CO
B. VC (01/09/2021)
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