IN THE H GH COURT OF JUDI CATURE AT MADRAS
DATED: 01.12. 2020
CORAM
THE HONOURABLE MS. JUSTI CE V. M VELUNVANI
C. M A. No. 2065 of 2013
L. Mar udhachal am .. Appellant/Petitioner
Vs.
1. M R Rut hrasany
(Rl renmai ned exparte before the Tribunal and
hence, notice to Rl is dispensed wth)
2. Ms. The National Insurance Co. Ltd.
Branch O fice-1, Thanthai Periyar
Mar ket Conpl ex
P. B. No. 15, Sal em .. Respondent s/ Respondent s
Prayer: This Cvil Mscellaneous Appeal is filed under Section
173 of the Mdtor Vehicles Act, 1988, against the judgnent and
decree dated 15.12.2008 made in MC. O P.No.326 of 2005 on the
file of Mot or Acci dent Clainms Tribunal, Chi ef Judi ci al
Magi strate's Court, Salem

For Appel | ant . M .M Lokesh
for M.MA P. Thangavel

For R2 . Ms.R Sreevidhya
JUDGMENT
This matter is heard through “Vi deo- Conferencing”.
The Civil M scellaneous Appeal is filed for enhancenent
of conpensation granted by the Tribunal in the award dated
15.12.2008 made in MC O P.No.326 of 2005 on the file of Mdtor

Accident Cdains Tribunal, Chief Judicial WMugistrate's Court,
Sal em
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2. The appellant is claimant in M C. O P. No. 326 of 2005 on
the file of Mtor Accident Cdains Tribunal, Chief Judicial
Magi strate's Court, Salem He filed the said claim petition
claimng a sum of Rs.5,00,000/- as conpensation for the injuries
sustained by himin the accident that took place on 25.05.2005.

3. The Tribunal <considering the pleadings, oral and
docunent ary evi dence, held that the accident occurred due to rash
and negligent driving by the driver of the bus belonging to the
1st respondent and directed both the 1st respondent as well as the
2nd respondent/ | nsurance Conpany being insurer of the said bus to
pay a sum of Rs. 1, 26,000/- as conpensation to the appellant.

4. Not being satisfied wth the anmpunts awarded by the
Tribunal, the appellant has conme out with the present appeal
seeki ng enhancenent of conpensati on.

5.The |earned counsel appearing for the appellant

contended that the appellant was working as a power | oom | abourer

and was earning a sum of Rs.5,000/- per nonth. The Tribunal

wi t hout considering the sane, erred in fixing notional inconme of

the appellant as Rs.15,000/- per annum |In the accident, the
appel l ant suffered right thigh fracture and nultiple abrasions in
right ankle. The appellant has taken treatnent as in-patient in
Sri Nithi hospital, from 29.05.2005 to 10.07.2005 and underwent

two surgeries. The appellant exam ned hinself as P.W1 and the
Doctor as P.W2 to prove the injuries. P.W2/Doctor exam ned the
appellant and certified that the appellant suffered 45%
disability. The Tribunal erroneously reduced the disability
assessed by P.W2/Doctor to 40% and awarded conpensation. The
appel l ant produced bills for nedical expenses and the sane were
mar ked as Ex. A7. The Tribunal by inadvertence has not consi dered
the nedical bills marked as Ex. A7 and no anount was awarded
towards nedical expenses. The review petition filed by the
appellant in this regard was dismssed by the Tribunal

erroneously. The Tribunal ought to have awarded conpensation
under nedical bills. The anounts awarded by the Tribunal under

different heads are neagre and prayed for enhancenent of

conpensati on.

6. Per contra, the learned counsel appearing for the 2nd
respondent /I nsurance Conpany contended that the appellant failed
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to prove the avocation and inconme. In the absence of material
evidence with regard to avocation and incone, the Tribunal fixed
income of the appellant as Rs.15,000/- per annum as per Il
Schedul e of the Mdtor Vehicles Act and the sanme is in order. The
appel l ant has not produced any docunent to show that he suffered

functional disability and lost his earning capacity. In the
absence of any document with regard to functional disability, the
Tri bunal erred in adopting rmultiplier method to award
conpensation. In view of the excess amounts awarded by the

Tribunal, the appellant is not entitled to any enhancenent of
conpensati on and prayed for dism ssal of the appeal.

7.Heard the |earned counsel appearing for the appell ant

as well as the learned counsel appearing for the 2nd
respondent /I nsurance Conpany and perused the entire materials on
record.

8.1t is the contention of the appellant that he was
working as a power |oom |abourer and was earning a sum of
Rs. 5,000/ - per nonth. The appellant failed to substantiate the
said contention. In the absence of any material evidence wth
regard to incone, the Tribunal fixed notional income of the
appel l ant as Rs. 15,000/- per annum as per the Il Schedul e of the
Mot or Vehicles Act. The Tribunal is not correct in fixing incone
of the appellant as per |l Schedule, when the appellant is not a
m nor and earning nenber. The accident is of the year 2005 and
the notional incone of the appellant is fixed at Rs.3,000/- per
month. P.W2/Doctor after examning the appellant has certified
that he suffered 45% disability. The 2n respondent/|nsurance
Conpany did not exam ne any Doctor to disprove the evidence of
P. W2/ Doctor. The Tribunal fixed disability of the appellant as
40% for loss of earning power and awarded conpensation by
adopting nultiplier nmethod. The Tribunal has not converted the
disability to whole body and granted conpensation for 40% by
adopting multiplier nmethod. In view of the sanme, the appell ant
is not entitled to conpensation for 45% disability. The
conpensation awarded by the Tribunal towards |oss of earning
power is nodified to Rs.2,30,400/- (Rs.3,000/- X 12 X 16 X
40/ 100) .

9. According to the appellant, he has filed nedical bills

for the anounts spent by himfor the treatnment and the sane was
mar ked as Ex. A7. But the Tribunal by inadvertence failed to
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consi der Ex. A7 and has not awarded any conpensation towards
medi cal expenses. The appell ant has al so produced xerox copies of
Ex.A7 nedical bill series and the same were marked wth
obj ections. The appellant has marked the discharge summary as
Ex. A6 to prove that he has taken treatnent as in-patient in Sri
Ni t hi Hospi t al from 29.05.2005 to 10. 07. 2005. The 2nd

respondent /| nsurance Conpany has
di sprove the discharge summary and nedi ca
is entitled to a sumof Rs.59, 241. 89
in Ex. A7 nedi cal
under
the sane are hereby confirned.

same, the appell ant
nmedi cal expenses as clained
anounts awarded by the Tribunal
and reasonabl e and hence,

t he conpensati on awarded by the Tri bunal

not let in any evidence to
bills. In view of the
t owar ds
bill series. The
ot her heads are just
Thus,

is nodified as foll ows:

al |

S.No Description Amunt awarded

by Tri bunal
(Rs)

1. Loss of 96, 000
ear ni ng
capacity

2. Pai n and 10, 000
suffering

3. Transportati 5, 000
on

4, Extra 5, 000
nour i shment

5. At t endant 5, 000
char ges

6. Loss of 5, 000
i ncone

7. Medi cal -
expenses
Tot al 1, 26, 000

10.In the result, this

partly allowed and the conpensation awarded by the Tribuna
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Awar d
confirmed or
enhanced or
granted or

reduced

Anmount
awar ded by
this Court

(Rs)

2, 30, 400 Enhanced

10, 000 Confi r ned

5, 000 Confirned

5, 000 Confi r ned

5, 000 Confi rnmed

5, 000 Confirnmed

59, 241.89 G ant ed

3,19, 641. 89
rounded of f
to 3,19, 650

Enhanced by
Rs. 1, 93, 650/ -

Cvil i s

at

M scel | aneous

Appeal



Rs. 1, 26,000/- is hereby enhanced to Rs.3,19,650/- together wth
interest at the rate of 7.5% per annum from the date of petition
till the date of deposit. It is nade clear that the appellant is
not entitled for any interest for the delay period on the anount
of Rs.1,93,650/- enhanced by this Court as per the order of this
Cour t dat ed 17. 06. 2013 made in M P.No.3 of 2013 I n
C. M A SR No. 27966 of 2012. The respondents are directed to
deposit the enhanced award anount now determined by this Court
along with interest and costs, |ess the anobunt already deposited,
if any, within a period of six weeks fromthe date of receipt of
a copy of this judgnment. On such deposit, the appellant is
permtted to wthdraw the enhanced award anmount along wth
interest and costs, less the amobunt if any, already w thdrawn. No

costs.
Sd/ -
Assi stant Registrar(CS-VIII)
/| True Copy//
Sub Assistant Registrar
K]
To

1. The Chief Judicial Mgistrate
Mot or Accident C ains Tribunal
Sal em

2. The Section Oficer
V. R Section
H gh Court, Chennai.
+lcc to M. M. P. Thangavel , Advocate, S.R No.38515
C. M A. No. 2065 of 2013

VBA( CO)
SB( 01/ 10/ 2021)
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