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COMMON JUDGEMENT
Judgment of the Court was delivered by Krishnan Ramasamy, J.

These Original Side Appeals have been filed, challenging
the common order passed by the learned Single Judge of this
Court, in A.Nos.5192 of 2019 and A.Nos.10250 of 2018 in
C.S.No.360 of 2007, dated 15.11.2019.

2. The defendant in the above suit is the appellant
herein.

2.1 The appellant filed A.No.5192 of 2019, for transfer of
the cases pending . before 'this Court. wviz., 1) C.S.No.291 of
2007, 1ii) C.S.No.360 of 2007, and iii) C.S.No.698 of 2011 to the
file of the Principal District Court, (Commercial Division) or
IT Additional  District Court, Salem, to be tried along with the
pending civil suits, in the same Court, wviz., i) 0.S.No.1l1ll of
2018, renumbered as C.D.No.0l of 2018; ii) 0.S.No.290 of 2017,
iii) 0.S.No.6l1 of 2018, iv) 0.S.No.86 of 2015, V) 0.5.No.05 of
2016, and/ vi)  0.S.No.25 of 2019, on the ground of forum
conveniens.

2.2 The plaintiff/respondent herein filed A.No.10250 of
2018, to withdraw the suits, wviz., i) 0.35.No.l1lll of 2018 from
the file of the II-Additional District Court, Salem, presently,
on the file of the Principal District Court, Salem, renumbered
as C.D.No.l of 2018, 1ii) 0.S.N0.290 of 2017 and iii) O0.S.No.ol
of 2018, (filed before the II Additional District Judge, Salem)
presently on the file of the I Additional District Court, Salem,
and to dispose of the said suits along with C.S.No.360 of 2007,
which is pending before this Court.

2.3 The learned Single Judge, after hearing both the
parties, and considering the fact that the parties in all the
suits are one and the same 'and the nature of litigation and
pleadings of the parties and the serious allegations, in order
to avoid conflicting judgments, came to the conclusion that, it
is a fit case, where, all the suits can be tried by this Court.
Accordingly, passed a common order,  dated 15.11.2019, allowing
the Application No.10250 of 2018, and ordered that the suits in
C.D.No.l1l of 2018, ii) ©0.8.No.290. of 2007 and iii) O0.S.No.ol of
2018, pending on the file of the II Additional District Judge,
Salem are to be transferred to the file of this Court. Apart
from the above suits, the learned Single Judge passed an order,
to transfer 0.S.No.86 of 2015, 0.S.No.25 of 2019, and 0.S.No.>5
of 2016, which are pending on the file of the II Additional
District Court, Salem, to the file of this Court, to be heard
along with C.S.Nos291 and 360 of 2007, which are pending before
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this Court, though no application was filed to that effect, in
view of the fact that the dispute in the above suits is with
regard to the same trademark. So far as the A.No.5192 of 2019
filed by the appellant is concerned, the same was dismissed by
the learned Single Judge.

2.4 Aggrieved over the common order passed by the learned
Single Judge in both the applications, A.No.10250 of 2018 and
A.No.5192 of 2019, dated 15.11.2019, the appellant/defendant has
filed the present Appeals.

3. Mr.AR.L. Sundaresan, learned Senior Counsel
representing
M/s.AL.Ganthimathi, learned counsel for the appellant contended
that the the parties  in all the suits are situated at Salem,
and therefore, ‘the forum conveniens to conduct the case 1is at
Salem, Dbut, the learned Single Judge, without considering this
vital aspect, wrongly ordered for transfer of the suits pending
before the /Salem Court to this Court, as prayed for by the
respondent ' herein. The learned Senior Counsel further
submitted |that the learned Single Judge, while ordering
A.No.10250 of 2018, also ordered for transfer of the suits, in
0.5.No.86 of 2015 and 0.S.No.25 of 2019, though they are not the
subject matter of the application for transfer filed by both the
parties.

4. Mr.K.Rajasekaran, the learned I‘counsel for the
respondent would contend that the present Appeals are not
maintainable, for the reason that the present impugned order
passed by the Commercial  Division is 'not an appealable orders,
in terms of Section 13 of Commercial Courts Act. By referring
to Section 13, the learned counsel would contend that, Appeal
shall lie from such orders passed by a Commercial Division or a
Commercial Court that are specifically enumerated under Order
XLIITI CPC, 1908, as amended Dby this Act and Section 37 of
Arbitration and Conciliation Act, 1996. According to the
learned counsel, the present order does not fall either under
Order XLIII CPC or wunder Section 37 of Arbitration and
Conciliation Act. Therefore, he contended that the issue of
maintainability of the present Appeals is required to be decided
first.

4.1 The learned counsel apart from referring to Section
13 of the Commercial Disputes Act, also referred to Clause 15
of Letters Patent and contended that even under Section 15 of
the Letters Patent, the present Appeals are not maintainable,
because, under Section 15 of Letters Patent, only Jjudgment can
be appealable from the original jurisdiction of the High Court
to the appellate Jurisdiction. The learned counsel would
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contend that the impugned order passed by the learned Single
Judge 1s not a Jjudgement. In order to substantiate his
contention, the learned counsel also referred to the following
reported judgments :-

i) K.V.Govindarajulu Mudaliar Vs. Devar and
Co. A.I.R. (1954) MAD 248.

ii) Angudu Narashimalu Chettiar Vs.
T.S.Selvarajan 1991 SCC Online Mad 215 : 1992 (1)
Law Weekly 429 (DB).

iii) Astrumathi Debi Vs. Kumar Rupendra
A.I.R. 1953 SC 198" : 1953 SCR: 1159.

iv) Kandla Export Corporation and Another
Vs. OCI Corporation and another (2018) 14 SCC 715
2018 SCC 170.

V) HPL (India) i o and others Vs. ORG
Enterprises ‘and another. 2017 SCC Del 6955=: 2017
238 DLT 123 (DB)

vi) | Citicorp Business and financial Service
Pvt. Ltd., Vs«CITI Group INC and another (2018) SCC
Del 10413.
4.2 Further, the learned counsel referred to the decision

of this Court, in Magic Frames and others Vs Radiance Media
Pvt. Ltd. in O0.S.A.No.447 of 2018, dated 04.06.2019, and would
contend that the present impugned order is not an order or
judgment appealable under Order XLIIT CPC or clause 15 of
Letters Patent.

5. In reply, the learned Senior Counsel for the
appellant would contend that proviso to Section 13 (1) and 1
(A) should not be read in isolation and it should be read along
with the proviso to of Section 13 (1) and 13 (1A). Further, the
learned Senior Counsel contended that as per proviso to Section
13 (1A), any order passed by the Commercial Court of Commercial
Division 1is appealable, and therefore, the present order passed
by the learned Single Judge is appealable order, and it cannot
be excluded in terms of order XLIII CPC by wrongly interpreting
the proviso to Section 13 (1lA) in isolation.

6. We have heard the learned Senior Counsel appearing
for the appellant as well as the 1learned counsel for the
respondent and perused the impugned order passed by the learned
Single Judge and also the materials available on record.
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7. It would be apposite to refer to Section 13 of the
Commercial Courts Act, which reads as follows:-

[(1) Any person aggrieved by the

judgment or order of a Commercial Court
below 1[Any person aggrieved by the judgment
or order of a Commercial Court Dbelow the
level of a District Judge may appeal to the
Commercial Appellate Court within a period
of sixty days from the date of judgment or
order.
(1A) Any person aggrieved by the judgment or
order of a Commercial Court at the level of
District Judge exercising original civil
jurisdiction or, as the case . may be,
Commercial 'Division of a High Court may
appeal to the Commercial Appellate Division
of that High Court within a period of sixty
days .from the date of the judgment or ‘order:

Provided that an appeal shall lie_ from such
orders, passed by a Commercial Division -or a
Commercial Court that are specifically
enumerated under Order XLIII of the Code of
Civil Procedure, 1908 (5 of 1908) _.as amended
by this Act and section 37 of the
Arbitratien and Conciliation Act,. 1996 (26
of DoYe . | 2) Notwithstanding« anything
contained 1in any other law for  the time
being in force or Letters Patent of a High
Court, no appeal shall lie from any order or
decree of a Commercial Division or
Commercial Court otherwise than in
accordance with the provisions of this Act.”

8. On perusal of proviso to Section 13 (1) and (1lA), it
is clear that Appeal shall lie from such an order passed by the
Commercial Division or Commercial Court that are specifically
enumerated under Order XLIII of the Code of Civil Procedure,
1908 (5 of 1908) as amended by this Act and section 37 of the
Arbitration and Conciliation Act, 1996 (26 of 1996) .]

9. Further, on perusal of Section 13 (1A), it is clear
that any person aggrieved Dby the Jjudgment or order of a
Commercial Court at the level of District Judge exercising
original civil Jjurisdiction or, as the case may be, Commercial
Division of a High Court may appeal to the Commercial Appellate
Division of that High Court within a period of sixty days from
the date of the judgment or order, but this is subject to the
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proviso to Section 13 (1) and (1A) of the Commercial Courts Act.
Proviso to Section 13 speaks that, an appeal shall lie from such
“orders” passed by a Commercial Division or a Commercial Court
that are specifically enumerated under Order XLIII CPC or under
section 37 of the Arbitration and Conciliation Act, 1996
Therefore, it is clear that the appeal shall lie an order passed
by the Commercial Court or Commercial Division of this Court as
enumerated under Order XLIITI CPC or under Section 37 of
Arbitration and Conciliation Act, except, under the provisions
of Order XLIII CPC and Section 37 of Arbitration and
Conciliation Act, no orders can be appealable before this Court.

10. Here is an interesting question for us to decide in
the present case. The learned Senior Counsel for the appellant
made a submission that proviso to Section 13 (1) and 13 (1A) is
subject to provisions of Section 13 (1). and (1A) of the
Commercial Courts Act, 2015. However, on perusal of Section 13,
it appears that the legislator enacted the provisions of Section
13 (1) and 13 (1A) first and thereafter, they wanted to put some
rider to the application of provisions of Section 13 (1) and 13

(1A), accordingly, proviso was 1inserted to Section 13 (1) and
(1A) . Therefore, one should interpret proviso to Section 13(1)
and (1A) as a rider to the application of provisions of Section
13 (1) and 13(12A) and it cannot be otherwise. The words
contained in Section 13 (1A) '"'Any person aggrieved by the

judgment or order of a Commercial Court at the level of District
Judge exercising original civil jurisdiction or, as the case may
be, Commercial. ~Division of a High Court =may appeal to the
Commercial Appellate Division of that High Court..... "' would
always be subject to the following proviso

''"Provided that an appeal shall 1lie from such
orders passed by a Commercial Division or a
Commercial Court that are specifically enumerated
under Order XLIITI of the Code of Civil Procedure,
1908 (5 of 1908) as amended by this Act and section
37 of the Arbitration and Conciliation Act, 1996 (26
of 1996).1".

The words mentioned in Section 13 (1lA) has been restricted
to the extent provided under the proviso to Section 13 (1) and
13 (1a). Therefore, we are not in a position to accept the
contention of 'the learned .Senior Counsel for the appellant in
this regard. We are of the considered view that provisons to
Section 13 (1) and 13 (1A) is subject to ”“Proviso” to Section 13
(1) and 13 (1A) of Commercial Courts Act, 2015.

11. However, proviso to Section 13(1A) deals only with

orders. Whereas, section 13 (1A) deals with judgement or order.
As far as “judgment” 1is concerned, against all the “judgment”
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passed by the trial Jjudge (Commercial Court), the parties are
entitled to file appeal in terms of Section 13 (1A). However,
insofar as order 1is concerned, 1t has been restricted to the
extent stated in the proviso. As per the said proviso, orders
falls within the purview of Order XLIII CPC alone are appealable
orders.

12. At this juncture, it is relevant to reproduce Order
XLIII CPC, which reads as follows:-
1 . Appeal from orders— An appeal shall lie

from the following orders under the
provisions of section 104,
namely:—

(a) an order under rule 10 of =Order VII
returning a plaint to be presented. to the
proper Court [420] [except

where the procedure specified in rule 10A of
Order VII has been followed];

[421 ] **%*

(c) an .order under rule 9 of “Order. IX
rejecting- an application (in a case open to
appeal) for an order to set

aside the-dismissal of a suit;

(d) an order under rule 13 of“Order 1IX
rejectings-an application (in a case open /to
appeal)y ' for an order to set

aside a decree passed ex parte

[422] * ok ok k k

(f) an order under rule 21 of  Order XI;

[423] * %k Kk kX%

(1) an order under rule 34 of Order XXI on an
objection to the draft of a document or of an
endorsement;

(J) an order under rule 72 or rule 92 of
Order XXI setting aside or refusing to set
aside a sale;

[424] [(Ja) an order rejecting an application
made under sub-rule (1) of rule 106 of Order
XXI, provided that an order on the original
application, that is to _say, the application
referred to in sub-rule (1) of rule 105 of
that

Order is appealable.]

(k) an order wunder rule 9 of Order XXII
refusing to set aside the abatement or
dismissal of a suit;

(1) an order wunder rule 10 of Order XXII
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giving or refusing to give leave;

[425] ****%

(n) an order under rule 2 of Order XXV
rejecting an application (in a case open to
appeal) for an order to set

aside the dismissal of a suit;

[4206] [(na) an order under rule 5 or rule 7
of Order XXXIII rejecting an application for
permission to sue as an indigent persons:]
[427] *****

(p) orders in interpleader-suits under rule,
rule 4 or rule 6 or Order XXXV;

(g) an order~under rule 2, rule 3 or rule 6
of Order XXXVIII;

(r) an .order under rule 1, rule 2 [428][rule
2A]1, rvule 4 or rule 10 of Order XXXIX;

(s) ,an order under rule 1 or rule 4 of Order
XL;

(t) -an order of refusal under ©Tule 19 of
Order XLI to re-admit, or under rule 21 of
Order XLl to re-hear, an appeal;

(u) an order rule 23 [429][or rule 23A] ©bf
Order XLI remanding a case, where an appeal
would lie from the

decreefef the Appedilate:'Court;

[430]****%

(w) an order under rule 4 of Oxrder XLVII
granting an application for review.'

13. On perusal  of the order XLIII CPC, it appears that
impugned order passed 1in applications filed under Order XIV
Rule 8 of Original Side Rules read with Order XXIV Rule 2 CPC
does not fall within the ambit of Order XLIII CPC. The

Honourable Supreme Court, in the case of Kandla Export
Corporation and Another Vs. OCI Corporation and another (2018)
14 scC 715 : 2018 ScC 170, held that, according to Section 13 of
Commercial Courts Act, an appeal shall 1lie from those orders
that are specifically enumerated under Order 43 CPC. Orders not
specifically mentioned in Order XLIII CPC are not appealable.
Therefore, on reading of the proviso . to Section 13 (1) and (134),
it 1is clear that orders, which falls under Order XLIII CPC
alone are appealable orders. Since . in the present case, the
impugned order passed by the learned Single Judge for transfer
of the suits from Principal District Court (Commercial Division)
Salem to the file of this Court is not falling under the purview
of Order XLIII CPC, therefore, it is not an appealable order.

14. The next point for consideration 1in the present
Appeals 1s whether the order passed by the learned Single Judge
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for transfer of the —cases from Principal District Court
(Commercial Division) Salem to the file of this Court can be
treated as a “judgment” appealable under clause 15 of Letters
Patent. In this connection, it is relevant to refer to Section
15, which reads as folows:-

“ Appeal from the Courts of Original
Jurisdiction to the High Court in its
appellate Jjurisdiction : And, we do further
ordain that an appeal shall lie to the said
High Court of judicature at Madras from the
judgement ( not being a Jjudgment passed in
the exercise of —appellate jurisdiction in
respect of .a decree or order -made 1in the
exercise of appellate jurisdiction by a Court
subject to the superintendence of. the said
high Court and not being an order made in the
exercise of revisional Jjurisdiction iand not
being a sentence or order passed or made in
the exercise of the power of superintendence
under® /the provisions of Sec.107. of= the
Government of India Act, or in the exercise
of criminal jurisdiction) of one Judge of the
said High Court or one Judge of any Division
Court, pursuant to Sec.108 of the Government
of India Act, and . that notwithstanding
anything ~herein before provided _an appeal
shelT »18lE to theyisaidv-igh CouwsElfronkf a
judgment of one Judge of the said High Court
or one Judge of any Division Court, pursuant
to Sec.108 of the Governmernit, of India Act
made (on or -after the 1° day of February,
1929), in the exercise of appellate
jurisdiction by a Court subject to the
superintendence of the said high Court, where
the Judge who passed the judgment declares
that the case is a fit one for appeal, Dbut
that the right of appeal from other judgments
of Judges of the said High Court or of such
Division Court shall be to Us, Our Heirs of
Successors in Our or Their:  Privy Council as
hereinafter provided.™“

15. In this regard, the Honourable Division Bench of this
Court as well as Honourable Supreme Court settled the law in the
following cases:-

a) The Division Bench of this Court, in the case of Angudu
Narashimalu Chettiar Vs. T.S.Selvarajan 1991 SCC Online Mad 215

1992 (1) Law Weekly 429 (DB), held that, 'order transferring
the suit from city civil court to high court original side is
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not a judgment under clause 15 of Letters Patent’'.

b) In yet an another decision of this Court, in the case of
K.V.Govindarajulu Mudaliar Vs. Devar and Co. A.I.R. (1954) MAD
248, it is held that, 'an order transferring a suit is not a

judgment under Clause 15 of Letters Patent'.

c) Further, the Honourable Supreme Court, in the case of
Astrumathi Debi Vs. Kumar Rupendra A.I.R. 1953 SC 198 : 1953 SCR
1159, held that, 'no order is appealable, unless, an appeal 1is
expressly provided in CPC or some other Act.

16. Thus, the Division Bench of this Court, in Angudu
Narashimalu Chettiar's case (supra) clearly laid down the law
that, order transferring the suit from city civil court to high
court original side is not a Jjudgment within the meaning of
clause 15 of Letters Patent. Further, thes Honourable Supreme
Court also, in Astrumathi Debi's case (supra) held that, 'no
order 1is appealable, unless, an appeal is-expressly provided in
CPC or some other Act.

17. The Honourable Supreme Court, in a Jjudgment reported in
[1981 (4) SCC 8] in the case of (Shah Babulal Khimji Vs. Jayaben
D.Kania), provided illustration to interlocutory -orders, which
may be treated as “judgment”, which is extracted hereinbelow:

"106. Thus, the. only point which
emerges from this decision is that whenever
a  trial Judge decides a controversy. which
affects valuable rights of one of the
parties, it must be treated to be a judgment
within the meaning of the Letters Patent."

"115. Thus, alfig) other words every
interlocutory order cannot be regarded as a
judgment but only those orders would be
judgments which decide matters of moment or
affect wvital —and valuable right of the
parties and which work serious injustice to
the party concerned. Similarly, orders
passed by the trial Judge deciding question
of admissibility or relevancy of a document
also cannot be treated as judgments because
the grievance. on this score can be corrected
by the appellate court in appeal against the
final judgment."

"120. Thus, these are some of the principles
which might guide a Division Bench in
deciding whether an order passed Dby the
trial Judge amounts to a judgment within the
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meaning of the Letters Patent. We might,
however, at the risk of repetition give
illustrations of interlocutory orders which
may be treated as judgments

(1) An order granting leave to amend the
plaint by introducing a new cause of action
which completely alters the nature of the
suit and takes away a vested right of
limitation or any other valuable right
accrued to the defendant.

(2) An order rejecting the plaint.

(3) An order refusing leave to defend the
suit in an action under Order 37, Code of
Civil Procedure.

(4) An order rescinding leave of 'the trial
Judge granted by him under Clause 12 of the
Letters Patent.

(5) An order deciding a preliminary
objection to the maintainability -0of the suit
on’ the 'ground of limitation, absence ' of
notice under Section 80, bar against
competency of the suit against the “defendant
even though the suit is kept alive.

(6)  An order rejecting an application for a
judgent on admission under Order 12 Rule 6.
(7) An order refusing to add T necessary
partfes an a suitiunder; Section .92 of" the
Code of Civil Procedure.

(8) An order varying or amending a decree.

(9) An order refusing leave to sue in forma
pauperis.

(10) An order granting review.

(11) An order allowing withdrawal of the
suit with liberty to file a fresh one.

(12) An order holding that the defendants
are not agriculturists within the meaning of
the special law.

(13) An order staying or refusing to stay a
suit under Section 10 of the Code of Civil
Procedure.

(14) An order granting or -refusing to stay
execution of the decree.

(15). An order . deciding payment of court-
fees against the plaintiff."

18. Therefore, whenever, the trial Jjudge decides a
controversy, which will affect the valuable right of one party,
it must be treated as “judgment” within the meaning of Clause 15
of the Letters Patent. The Honourable Supreme Court,
considering all these aspects, provided the above illustration,
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what would mean a “judgment”. What we have to look into the
present case 1is that whether the transfer of cases from
Principal District Court to the Original Side of this Court will
affect the wvalue right of one party to treat the order of the
learned Single Judge as “Judgement”. Obviously, any of the
ultimate right of the parties is not going to be affected by
virtue of the transfer order passed by the learned Single Judge.
Here the right means, ultimate right or interest of the parties
in the suit. In the present case, the ultimate right of the
parties is yet to be decided in the suits. Hence, the order
passed by the learned Single Judge 1is not a “judgment” to prefer
an appeal before this Court.

19. Further, admittedly, there is no express provision,
either under Order XLIII CPC or under the Commercial Courts Act
or under Clause 15 of Letters Patent provided for appeal against
the order of the 1learned Single Judge passed for transferring
the cases passed under Order XIV Rule 8 of Original Side Rules
read with Order XXIV Rule 2 CPC from the Principal District
Court (Commercial Division) Salem to the file of Original Side
of this Court. Therefore, we are of the view that the order
passed by the learned Single Judge for transfer -of the pending
suits from Principal District Court (Commercial Division) Salem
to the file of Original Side of this Court, 'is neither be
treated as an “Yorder appealable before this ~Court” nor a
“judgment”. Accordingly, we hold that no appeal shall lie
before this Court,- against the order passed by the learned
single Judge.

20. In view of the above findings, we dismiss the present
Appeals as not maintainable. No costs. Consequently, connected
Civil Miscellaneous Petitions are closed.

sd/-
Assistant Registrar(CS III)

//True Copy//
Sub Assistant Registrar
sd

To
The Sub Assistant Registrar (Original Side),
High Court, Madras.
+lcc to Mr.K.Rajasekaran, Advocate, S.R.No.5536
O.5.A. Nos.1l7 & 18 of 2020

MP (CO)
KKV/18/05/2020
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