IN THE H GH COURT OF JUDI CATURE AT MADRAS
DATED: 20.07.2020
CORAM
THE HON BLE MR JUSTI CE C. SARAVANAN

C.M A. No. 1354 of 2010
and
M P. No.1 of 2010

(Through Vi deo Conferencing)

The New I ndi a Assurance Co. Ltd.,

Kumar an Shoppi ng Conpl ex,

Kumar an Road, Tirupur. ... Appell ant/ 2 Respondent
Vs.

1.Jothi,

2. M nor Thennozhi
3. M nor Devayani
(M nors 2 and 3" respondents rep.
by Mdther & NF 1st respondent)
4. Mayangat hal

5. Mur ugan ... Respondent 1 to 5/Caimants 1 to 5

6. M Ranganat han ... 6th Respondent/1st Respondent
(6th respondent exparte before the Lower Court)

Cvil Mscellaneous Appeal filed under Section 173 of
Motor Vehicles Act, 1988 against the Judgnent and Decree in
M C. O P. No. 804 of 2004, dated 25.01.2008, on the file of the
Mot or Accidents Clains Tribunal, Additional District Court, Fast
Track Court No.5, Coinbatore at Tiruppur.

For Appel | ant : Ms.Harini for
M . N. Vi j ayar aghavan

For RLto R3 & R5 : M .S. Mukund for
M s. Sar avanabhavan Associ at es.

R6 . Exparte
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JUDGMENT

The appellant |Insurance Conpany is aggrieved by the
I npugned Judgenent and Decree dated 25.01.2008 passed by the
Motor Accident Clains Tribunal, Additional District Court, Fast
Track Court No.5, Coinbatore at Tiruppur in MC O P.No.804 of
2004.

2. By the inmpugned Judgenent and Decree, the Tribunal has
awarded a sum of Rs.6,71,000/- together wth interest at 7.5%
per annum fromthe date of filing of the claimpetition till the
date of deposit, to the 1st to 5t" respondents/claimnts. Since
the 4th respondent has died during the pendency of the claim
petition, the share of the 4th respondent was granted to the 5th
respondent the legal representative of the deceased the 4th
respondent .

3. The claim was originally filed by the 1st to 4th
respondent s/ cl ai mants under Section 166 of the Mtor Vehicles
Act, 1988. Though the 1st to 4th respondents/clai mants stated that
they were entitled for a sum of Rs.26,25,000/- as conpensation
they restricted the claimto Rs. 15, 00, 000/ -.

4. Subsequently, during the course of the proceedings
the 1st to 5" respondents/claimants filed I.A No.1665 of 2007 to
convert the claim petition under Section 163(A) of the Motor
Vehi cl es Act, 1988. |.A No. 1665 of 2007 was |ater all owed.

5. In the present Appeal , the appel |l ant i nsurance
conpany has chal |l enged the inpugned judgenent and decree on the
ground that the deceased Pal ani sany had borrowed the notorcycle
of the 6t" respondent to ride and died in an accident while
riding the notorcycle in the rain.

6. It is stated the deceased Pal ani sanmy aged about 30
years rode the insured notorcycle in rain and therefore, there
was negligent as he allowed it to skid and fell into a nud pit,
as a result of which, he sustained grievous injury on his head
and died on the spot.

7. It is submtted that since the deceased Pal ani sany who

borrowed the notor cycle of the 6t respondent stepped into
shoes of the 6t" respondent owner and therefore the 1st to 5th
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respondent s/ C ai mants  cannot claim conpensation as |egal
representatives of the deceased for the deceased was hinself a
tortfeasor.

8. It is the contention of the |earned counsel for the
appellant that the issue is no longer res-integra and the issue
is covered against the 1st to 5th respondents/clainmnts, by the
foll ow ng deci sions: -

I . Ninganma and Another Vs. United India |Insurance Conpany,
reported in 2009 (13) SCC 710.

iIi.National Insurance Conpany Limted Vs. Sinitha and
O hers, (2012) 2 SCC 356.

iii.United India Insurance Conpany Limted Vs. Sunil Kumar
and Anot her, (2014) 1 SCC 680.

i v.New I ndia Assurance Conpany Limted Vs. Sadanand Mikh
and Ot hers, (2009) 2 SCC 417.

v. Rankhiladi and Another Vs. The United India Insurance
Conpany Limted and Anot her, (2020) 2 SCC 550.

vi . Recent decision of this court in C MA No.1848 of 2017,
dat ed 12. 03. 2020, C. M A. No. 2967 of 2017, dat ed
11. 03. 2020 and C. M A. No. 3348 of 2017, dated 05.03. 2020.

9. Per contra learned counsel for the 1st to 5th
respondents/ clainmants subnmitted that the inpugned judgenent and
decree awar di ng t he conpensati on to t he 1st to 5th
respondents/clai mants was well reasoned and therefore requires
no interference.

10. | have considered the argunents advanced by the
| earned counsel for the appellant |nsurance Conpany and t he
| earned counsel for 1st to 39 and 5t" respondents/1st to 3¢ and 5th
claimants. | have also perused the evidence on record and the
docunents.

11. The accident is said to have taken place on
18. 05. 2001 when the deceased was riding a borrowed insured

not orcycl e belonging to the 6th respondent with the PW2 - pillion
rider. They rode the insured notorcycle in the rain, when the
i nsured notorcycle skidded off the road and fell into nud pit,

as a result of which,the deceased Pal ani sany di ed on the spot.
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12. Since the deceased had borrowed the insured
notorcycle of the 6th respondent, he stepped into the shoes of
t he 6th respondent. The deceased cannot be said to be a third
party as per the ruling of the Hon' ble Suprenme Court in N nganma
and Another Vs. United India |Insurance Conpany, which has been
foll owed by the Courts consistently.

13. Recently, the Hon' ble Suprenme Court in Rankhiladi and
Anot her Vs. United India |Insurance Conmpany and Another, (2020) 2
SCC 550, also held as follows:-

9.6. In view of the above and for the reasons

stated above, in the present case, as the claim

under Section 163-A of the Act was made only

agai nst the owner and insurance conpany of the

vehicle which was being driven by the deceased

hinmself as borrower of the vehicle from the

owner of the vehicle and he would be in the

shoes of the owner, the H gh Court has rightly

observed and held that such a claim was not

mai ntai nable and the claimants ought to have

j oi ned and/or ought to have nade the clai m under

Section 163-A of the Act against the driver,

owner and/or the insurance conpany of the

offending vehicle i.e. RJ 29 2M 9223 being a

third party to the said vehicle.

14. Thus, the inmpugned Judgnment fixing the liability on
the appellant Insurance Conpany under Section 163-A of the Act,
is liable to be set aside. Therefore, the award passed by the
Tribunal is set aside. However, the appellant Insurance Conpany
is liable to pay only a sum of Rs.50,000/- under Section 140 of
the Act together with interest at 7.5% per annum from the date
of filing of the claim petition till the date of deposit before
the Tri bunal .

15. The appellant Insurance Conpany is directed to
deposit only a sum of Rs.50,000/- under Section 140 of the Mbdtor
Vehi cl es Act, 1988 together wth interest at 7.5% per annum from
the date of filing of the claim petition till the date of such
deposit, less the anmount already deposited if any, within the
period of six weeks from the date of receipt of a copy of this
Judgnent and recover the same from the 6t" respondent owner of
the insured notorcycle in accordance with | aw.
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16. It is also nade clear that since a neagre anount of
Rs. 50,000/- is awarded, no amunt is awarded to the 5th
respondent who is only a legal heir of the deceased 4th
respondent .

17. The 1st respondent/1st claimant the w dow of the
deceased Palanisany is permtted to wthdraw the anount of
conpensation of Rs.50,000/- together with interest for herself
and the 2 and 3¢ respondents, by filing suitable application
before the Tri bunal .

18. In case, if the appellant Insurance Conpany has
al ready deposited the conpensation awarded by the Tribunal, the
appel l ant I nsurance Conpany is permtted to withdraw the excess
anount deposited by it together with interest accrued thereon,
by filing suitable application before the Tribunal.

19. Accordingly, this Cvil Mscellaneous Appeal 1is
di sposed of with the above directions. No cost. Consequently,
connected M scel | aneous Appeal is closed.
Sd/ -
Assi stant Registrar (CS-11)

/'l True Copy //

Sub Assistant Registrar
jen

To:

The Mbtor Accidents Cains Tribunal,

Additional District Court, Fast Track Court No.5,
Coi nbatore at Tiruppur.

Copy to
The Section Oficer, VR Section, H gh Court, Madras.

C. M A No. 1354 of 2010
and M P.No.1 of 2010
AK I'l (CO
B. VC (22/ 09/ 2021)
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