IN THE HIGH COURT OF JUDICATURE AT MADRAS

DATED : 28.02.2020

CORAM

THE HON'BLE MR.JUSTICE S.M.SUBRAMANIAM

A.S.No.472 of 2013
C.M.P.No.4362 of 2020

A.Krishnan

.w.Appellant/Defendant
VES .
PNB Tech Waves (P) Ltd,
Rep.by its Director,
K.Ponnusamy,
7/4, Baroda Street Extension,
West Mambalam, Chennai-33. . ..Respondent/Plaintiff

Prayer : First Appeal filed against the Judgment & Decree dated
10.07.2013 passed in 0.S.No.2492 of 2011 on the file of the
learned Additional ~District and Sessions Judge, Chennai (XVIII
Additional Court), Chennai.

For Petitioner : Mr.V.Lakshmi Narayanan
for Mr.BE.C.Ramesh

For Respondents: Mr.K.Radha Krishnan
ORDER

The appeal suit is directed against the judgment and decree
dated 10.07.2013 passed in 0.S.No0.2492 of 2011 on the file of
the XVIII Additional Judge, City Civil Court, Chennai.

2. The defendant is the appellant in the appeal suit and the
suit was instituted for specific performance. The contention set
out in the plaint are as under:

Plaintiff is a Private Limited Company represented by
its Director K.Ponnusamy. Plaintiff came to know that
defendant was willing to sell his property in Survey
No.34/2 to an extent of 2.30 acres agricultural 1land
situate at No.23, Vengadamangalam Village. Defendant also
represented to the plaintiff that adjoining to his land
measuring 40 cents of land situate in Survey No.34/7 owned
by one Mrs.Meenakshi Ammal and she also authorized the
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defendant to sell above said land. Plaintiff believing the
words of defendant entered 1into sale agreement dated
12.02.2004 at Chennai, in respect of the suit property as
well as the land owned by Meenakshi Ammal 1in survey
No.34/07. Total sale consideration is fixed as
Rs.14,50,000/- (Rupees Fourteen Lakhs Fifty Thousand
Only) . Defendant received a sum of Rs.1,00,000/- from the
plaintiff at their office at Chennai as Advance. As per
sale agreement, further payment of Rs.2,10,000/- (Rupees
Two Lakhs Ten Thousand Only) will be paid at the time of
cancelling the mortgage deed entered into between
Mrs.Pushpa Jain and the defendant regarding his property.
As per agreement plaintiff paid mortgage amount of
Rs.2,10,000/- on 14.02.2004 and took possession of the
Title deeds 1in respect of the  defendant's property.
Plaintiff further paid Rs.8,60,000/- (Rupees Eight Lakhs
and Sixty Thousand only) on various dates-as stated in the
plaint. Balanece of Rs.5,90,000/- to be paid towards sale
consideration. All the payment were made by the plaintiff
at Chennai either by cash or by Demand draft. Plaintiff is
always ready and willing to complete the transaction. But
the defendant did not show any interest “in receiving the
balance sale consideration and to execute the sale deed.
Plaintiff, themselves approached Meenakshi ~Ammal and
informed about the sale agreement entered in Survey
No.34/7 to an extend of 40 cents. Meenakshi Ammal agreed
that she only authorized the defendant to sell her land.
Accordingly, ~she received the sale consideration towards
her land and executed the sale deed in respect of her
property and plaintiff took possession of that property
from Meenakshi Ammal. Even though plaintiff approached the
defendants several times to execute the sale deed,
defendant 1is delaying the ©performance of his part.
Therefore, plaintiff caused a legal notice on 14/12/2005
to the defendant calling upon him to receive the balance
sale consideration and to execute the sale deed. The reply
notice dated 21.12.2005 by the defendant contains unwanted
allegations. Plaintiff sent rejoinder notice reputing the
allegations in the reply notice. Even though plaintiff is
ready and willing to perform his part of the contract by
depositing the balance sale consideration defendant 1is
evading his /part of performance. Hence, the plaintiff has
come forward with this .suit for specific performance on
the basis of suit sale agreement.

3. The defendant disputed the allegations as well
averments stated in the plaint and filed a written statement
follows:

All the averments in the plaint are denied as raise
except those thats specifically admitted by the
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defendant. There is no averments in respect of readiness
and willingness from the date of agreement till the date
of suit in the Cause of action. Hence the suit deserves
to be dismissed. The signatory to the plaint is not
authorised to institute the suit. Hence on that score
also suit 1is not maintainable. It is admitted that sale
agreement has been executed between the parties regarding
the suit property. On the date of execution of the sale
of agreement, plaintiff paid Rs.1,00,000/- as advance
towards sale consideration. The original titled deeds
pertaining to the property was handed over by defendant
on the date of execution of sale agreement. As per sale
agreement, the entire sale has to be completed within 12
months from the .date of sale agreement that is by
12/02/2005. It is "admitted that  plaintiff paid the
mortgage amount and the mortgage was also redeemed. It is
denied that the possession was handed @ over to the
plaintiff. Defendant 1is still 1in possession of the suit
property.It is not true that the agreement was executed
at Chennai. At the same time agreement was executed at
Vengadamangalam Village outside the jurisdiction of this
Court. 'Hence this Court has no territorial Jjurisdiction
to entertain this suit. Plaintiff did .not have enough
money to complete the transaction. Defendant can show
that plaintiffris not ready and willing to perform his
contract. -Plaintiff breached the terms and conditions of
the sale agreement. Even though the sale agreement has
entered ' for+ Survey No.34/7 to an extenti of 40 cents
plaintiff directly contacted Meenakshi Ammal and
purchased the property. This is also a clear breach of
contract.Because of ' the attitude of the plaintiff,
defendant was not interested in selling the property to
the plaintiff. Since there is no merit in this case, this
suit deserves to be dismissed with cost.

4. The Trial Court framed the 1issues as to whether the
agreement to sell dated 12.02.2004 emerged between the plaintiff
and the defendant is true and valid? whether the plaintiff has
been ready and willing to perform their part of the contract
throughout and if so, whether the plaint is Dbad for non-
specification of such readiness and. willingness in the plaint?
whether the plaintiff is entitled to specific performance of the
agreement to sell? to what relief is the plaintiff entitled?

5. On the side of the plaintiff, the Director of plaintiff
Company one K.Ponnusamy was examined as P.W.l and Ex.Al to Ex.AS8
are marked. On the side of the defendant, defendant is examined
as D.W.1l. No documentary evidence produced on the side of the
defendant.
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6. With reference to i1issue Nos.l to 3, the trial Court
considered the pleadings of the parties and the documents. The
sale agreement was executed on 12.02.2004 and total sale
consideration agreed between the parties was Rs.14,50,000/-.
Rs.1,00,000/- was paid by way of an advance on 12.02.2004 itself
and further, advances were ©paid by the plaintiff to the
defendant on various dates in piecemeal, and the learned counsel
for the appellant made a submission that a sum of Rs.8,60,000/-
was paid by way of an advance. The defendant had also received
the said advance amount in piecemeal and issued receipts and
those receipts were marked as document before the trial Court.
The receipt of the amounts paid by the plaintiff to the
defendant are marked as Ex+A4 and Ex.A5. D.W.l1 in his cross-
examination, has deposed as follows:

BT 66T ERSmSIL o | LesSSketer  Barmld) - ouourErmiy  Kusmsun  efnusnsts
argufi 1 QUUESL - gnuOSSCarer  seTpTe)  FflHmeT. (peor uesTLons  (15.4,00,000 /.
QUM &Gl mevT GL 6T ue ur  Qeuflesr  eraueufl L ST  QETeg SsTar - oL wTEr SLeT QST
®.210,000/ Qesgl argl Blirr  aerpre  sfgrear. oFw  eaudmg argl  CrfmLwureL
QUDMISQSTETLIT eTermmed shemer. oeer er o) Moeesrn Gesrm, argui \mES UsTSmS
QunmerGeresr  ererpTe  sflgrer.  Oarmsmsst (Puag aTCamma - (owrs QsrOggeTeTTT

TETMTR &G 6.

7. The Trial Court, while appreciating the'.deposition of
D.W.1l, has stated that the suit sale agreement was executed
between the -~ parties and the defendant received a sum of
Rs.1,00,000/- on the date of sale agreement and received further
advance amount by way of a demand draft on various dates, as per
the averments stated in the plaint. The plaintiff has stated
that he was always ready and willing to execute his part of the
contract and the defendant was evading the execution of the sale
deed which resulted in dinstitution of the suit for specific
performance. Though the defendant had contended that the
plaintiff was not ready and willing to perform his part of the
contract as per the time fixed in the sale agreement (i.e.,) one
year, the said averments are not established. As per Ex.Al, suit
sale agreement, the time 1limit fixed was 12 months and in view
of the fact that the defendant had not executed the sale deed by
performing his part of the contract, the plaintiff was
constrained to institute the suit.

8. In the written statement, the defendant has stated that
"the defendant denies the  possession was handed over to the
plaintiff, the defendant 1is still in possession. The plaintiff
has made such an averment only to avoid seeking possession which
would take the suit away from the jurisdiction of this Court.
The defendant states that by giving wup the prayer for
possession, the plaintiff cannot claim poss again".
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9. The Trial Court arrived a finding that the said averments
in the written statement reiterated that the plaintiff cannot
get possession of the suit property for the reason that recovery
of possession of the suit property is not sought for in the
suit. This apart, the trial Court arrived at a conclusion that
though the sale agreement for the property of Meenakshi Ammal
also, there is no bar in getting sale deed from Meenakshi Ammal
directly. Accordingly, the trial Court rejected the arguments
made on behalf of the defendant. Finally, the trial Court
arrived at a conclusion that the plaintiff was ready and willing
to perform his part of the contract through out is also true and
issue No.2 is also answered in favour of plaintiff. Accordingly,
the relief of specific performance was granted. Therefore, the
defendant filed the present appeal suit.

10. The learned counsel appearing on behalf of the appellant
contended that the judgment of the trial Court is perverse, in
view of the fact that the respondent himself was not ready and
willing to pexform his part of the contract and subsequently,
the appellant had executed the settlement deed in favour of her
daughter by canceling the suit sale agreement. In. other words,
it is contended that the suit sale agreement was canceled on
06.09.2019, on account of his old age. The property was settled
in favour of his own daughter. This apart, the plaintiff had not
established the readiness and willingness, in fact, even after
completion 'of the time 1limit agreed. Therefore, the sale deed
was not executed. The sale agreement was+  signed between the
parties on 12.02.2004 and the suit was instituted on 17.03.2006.
Even during ' that period, the plaintiff was not ready and
willing. Beyond all these things, the 'learned counsel for the
appellant made a submission that the appellant is now aged about
75 vyears and he has settled his property 1in favour of his
daughter and the property measuring 2.03 acres situated nearby
Tambaram in the sub-urban of Chennai city. The market price of
the property is for more higher than that of the sale
consideration fixed between the parties. It is contended that
the value of the property as of now is in crores and the sale
consideration fixed in the vyear 2004 was Rs.14,50,000/-.
Therefore, 1in the event of granting the relief of specific
performance, the appellant would be greatly prejudiced.

11. The ' learned. counsel .appearing on .behalf of the
respondent/ plaintiff disputed the entire contention by stating
that escalation in the market price would not affect the claim
of the plaintiff for the relief of specific performance. The
plaintiff could able to establish that he was ready and willing
to perform his part of the contract and he deposited the balance
sale consideration immediately. Therefore, in all other
respects, the plaintiff had proved his case before the trial
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Court and the trial Court has rightly granted the relief of
specific performance. No doubt, the respondent is now an old
age. However, 1issues are prolonged, on account of pendency of
the litigation and therefore, the respondent/plaintiff was ready
and willing, even at that time and even now he 1is ready and
willing to complete his sale process.

12. The 1learned counsel appearing on Dbehalf of the
respondent relied on the judgment of the Supreme Court of India
in the case of S.V.R.Mudaliar vs. Mrs.Rajabu F.Buhari reported
in AIR 1995 scCC 1607, the relevant paragraph is extracted
hereunder:

"27. Insofar as the delay in the disposal of the case
and the rise in prices during interregnum, Shri.Parasaran
urges that the delay not having been ‘occasioned by any
act of the plaintiff, he may not be punished for the same
on the principle of "actis curiae neminem gravabit" - an
act of the Court shall prejudice no man. As regards the
rise 1in /prices, the submission 1is that it should not
weigh with the Court in refusing the relief if otherwise
due, as opined in S.V.Sankaralinga Nadar V.
P.I.S.Ratnaswami Nadar, AIR 1952 Madras 389, which
decision was cited with approval in Mir Abdul Hakeem Khan
v.Abdul Mannan Khadri, AIR 1972 Andh Pra 178. We are in
agreement “with this wview because of the normal trend of
rise in prices of properties especially in metropolitan
city like Madras, where the property =in guestion 1is
situate. If merely because the prices have risen during
the pendency of litigation, we were to deny the relief of
specific performance;, if otherwise due, this relief could
hardly be granted in any case, because by the time the
litigation comes to an end sufficiently long period is
likely to elapse in most of the cases. This period is
likely to elapse 1in most of the cases. This factor,
therefore, should not normally weigh against the suitor
in exercise of discretion by a Court in a case of the
present nature."

13. The Supreme Court made an observation that "We are in
agreement with this wview because of the normal trend of rise in
prices of properties situate especially in metropolitan city
like Madras, where ' the property in. question 'is situate. 1If
merely because the prices have risen during the pendency of
litigation, we were to deny the relief of specific performance
if otherwise due, this relief could hardly be granted in any
case, because by the time the 1litigation comes to an end
sufficiently long period is 1likely to elapse in most of the
cases."
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14. In yet another case, Uttarkhand High Court in the case
of RADHA KRISHNA AGARWAL vs. KRISHNA LAL reported in 2013(6)
R.C.R. (Civil) 1022, held as follows:

10.Learned counsel for the appellant contended that
in view of Section 20 of Specific Relief Act, the
plaintiff is not entitled to the grant of decree of
specific performance merely because it is lawful to do
so. It is submitted that the property in question is of
much more value than the amount for which, it was agreed
to be sold. However, this Court is unable to accept the
submissions advanced on behalf of the appellant, for the
reason that the Explanation(I) Section 20 of Specific
Relief Act, provides that mere inadequacy of
consideration or mere fact that the contract is onerous
to the defendant shall not be deemed to constitute the
unfair advantage to the plaintiff. The wvalue of the
property /isrequired to be seen as it existed at the
time, when the agreement of sale was executed by the
party. In.-every case, after some period, the value of the
immovable  property normally increases, and on such
ground, ' the decree of specific performance .cannot be
refused lightly to the purchaser. Accordingly, the point
of determination No. (III) is also decided against the
appellant.

15. Undoubtedly, the judgments cited by the learned counsel
appearing on behalf of the respondent has got certain reliefs
with reference to the facts and circumstances. This Court cannot
close its eyes, with reference to the observations made by the
Hon'ble Supreme Court of India, more specifically, in the case
of S.V.R.Mudaliar vs. Mrs.Rajabu F.Buhari reported in AIR 1995
SCC 1607.

16. However, the =relief of specific performance being a
discretionary relief, the Courts are bound to consider the facts
and circumstances and conduct as well as other factors for the
purpose of granting the relief. Ultimately, the Court should
ensure that a balancing and pragmatic approach has to be adopted
so as to minimize prejudice to either of the parties, may be in
some cases, where there 1is a ‘possibility of prejudice to be
caused. However, ' the Courts are Dbound to ensure that such
prejudices are not caused so as to result in injustice. Certain
loss or gain may not be a ground for rejecting or granting the
relief. However, the overall facts and circumstances are of
paramount importance so as to arrive a conclusion.

17. In the present case on hand, admittedly, the sale

agreement was entered into between the parties on 12.02.2004 and
the total sale consideration is fixed as Rs.14,50,000/-. An
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advance amount of Rs.8,60,000/- was paid by the
respondent/plaintiff in piecemeal on several occasion and the
appellant had also issued receipts. However, the sale
transactions were not concluded and the defendant had not
executed the sale deed which resulted in institution of the suit
for specific performance. In this context, this Court has to
consider whether the Jjudgment rendered by the Hon'ble Supreme
Court of India in the year 1995 can be applied directly with
reference to the facts, now after a lapse of 25 years. Efflux of
time changes in the market price of immovable property are to be
considered, while deciding the cases.

18. Admittedly, the properties situate in Sub-urban of
Chennai City, more specifically, wvery near to Tambaram and the
extent of the properties is 2%03 acres and the sale
consideration agreed was Rs.14,50,000/- and after some years,
now the market price of the property is approximately about six
crores and the market price of six crores is ascertained by this
Court with the. assistance of the Bar Counsels who belong to that
locality. Under these circumstances, it would not be preferable
to grant the relief of specific performance and in the event of
confirming the judgment and decree, undoubtedly, -the same would
cause (Jgreater  prejudice to the appellant. Contrarily, the
alternative relief can be granted for refund of ‘advance amount
with a reasonable interest 1in order to settle  the disputes
between the parties.

19. It is'~brought to the notice of this Court that the
alternative relief has not Dbeen sought for in the plaint.
However, 1in the absence of any such prayer, the Courts are
empowered to mould the relief under the general clause relief,
more specifically, under Order VII Rule 7 . This Court also
considered the alternate relief of refund of advance amount in
the case of rejection of the relief of specific performance,
since grant of alternate relief 1is consequential and in the
event of not granting, it would cause unjust enrichment to the
defendant. The Courts are bound to grant such relief in order to
mitigate the circumstances. Thus, grant of alternate relief of
refund of advance amount with interest is not a bar under the
general clause relief.

20. The alternate relief of return of advance in a suit for
specific performance 1is a.'consequential relief and therefore,
the same need not be construed as a different relief. Once the
relief of specific performance is rejected, then the refund of
advance amount shall be consequential as no parties to the suit
can be allowed to have an unjust enrichment. In other words, the
dismissal of the relief of suit for specific performance, cannot
stand in the way of granting the alternate relief to refund the
advance amount with reasonable interest. The question arises in
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the absence of any such relief sought for in the plaint, whether
the Court can grant the relief or not. This Court 1is of the
considered opinion that the alternate relief to refund the
advance amount is to be construed as a general relief, as such a
relief 1is consequential to the rejection of the relief of
specific performance. In the event of not considering the
alternate relief under the umbrella of general relief, then one
of the party to the civil suit would be prejudiced and the other
party will get an unjust enrichment.

21. Keeping in mind the prejudice likely to be caused to one
of the parties in the event of not granting the alternate relief
of refund of advance amount, this Court has to adopt a pragmatic
approach and constructive interpretation with reference to the
Code of Civil Procedure.

22. Order. VII, Rule 7 of the Code -of Civil Procedure
enumerates that « “every Plaint shall state specifically the
relief which .the plaintiff claims either simply or in the
alternative, and it shall not be necessary to ask for general or
other relief which may always be given as the Court may think
just to the same extent as 1f it had been asked for. And the
same rule shall apply to any relief claimed. by the defendant in
his written statement”.

23. The wspirit of Order VII, Rule 7 ©of  the Code of Civil
Procedure 1s to be considered in the general format of the
plaint. In ‘the relief column, the plaintiffs wused to pray for
“grant such other relief or reliefs as the Hon'ble Court may
deem fit and proper 1in the circumstances and thus render
justice”. Such a relief is to be construed as a general relief
sought for in the plaint, the facts and circumstances and the
equity to be considered 1in the interest of Justice and the
general relief is to be molded, so as to grant the alternate
relief of refund of advance amount in the event of rejecting the
relief of specific performance by the Courts.

24 . Order XLI, Rule 33 of the Code of Civil Procedure
enumerates that Y“Ythe Appellate Court shall have power to pass
any decree and make any order which ought to have been passed or
made and to pass or make such further or other decree or order
as the case may require, and this power may be exercised by the
Court notwithstanding that the appeal . is as to part only of the
decree and may be exercised in favour of all or any of the
respondents or parties, although such respondents or parties may
not have filed any appeal or objection”. Therefore, the Trial
Court granted the general relief by molding the prayer for grant
of the relief of refund of advance amount with interest in the
event of rejection of the relief of specific performance and the
Appellate Court by invoking Order XLI, Rule 33 also grant the

https://hcservices.ecourts.gov.in/hcservices/



similar relief in respect of the appeals preferred against the
judgment and decree of the Trial Court. 1In either of the
circumstances, both the Trial Court as well as the Appellate
Court are empowered to grant the consequential relief of return
of advance amount in the event of rejection of the relief of
specific performance on the basis of the principles of equity.
Therefore, there is no impediment either for the Trial Court or
for the Appellate Court to grant the alternate relief of refund
of advance amount to either of the parties to the civil suit or
an appeal 1in the event of rejecting the relief of specific
performance in a suit or in an appeal suit.

25. Therefore, the Jjudgments cited by the learned counsel
appearing on behalf of the respondent  though applicable on
principle, 1t need not be applied in this case, in view of
changed circumstances as well as facts placed and with reference
to high escalation in the market price in- the suit mentioned
property, the Courts cannot brush aside the escalation of the
price and if such escalations are not comparable with reference
to sale consideration agreed between the parties, then it 1is
preferable that the relief of specific performance is declined.
Thus, this Court is of the considered opinion that the facts and
circumstances 1in entirety has not been considered by the trial
Court. The trial Court adopted a view “Just 'based on the
materials placed and other circumstances as well as conduct, the
market price-etc., are not considered by the trial Court in
detail for the purpose of granting the relief of specific
performance.

26. It 1is very much relevant to cite the Jjudgment of the
Hon'ble Apex Court of /India in the ,case of Surinder Kaur v.
Bahadur Singh, (2019) 8 SCC 575, made an observation that “A
perusal of Section 20 of the Specific Relief Act clearly
indicates that the relief Gl specific performance is
discretionary. Merely because the plaintiff is 1legally right,
the court is not bound to grant him the relief. True it is, that
the court while exercising its discretionary power is bound to
exercise the same on established Jjudicial principles and in a
reasonable manner. Obviously, the discretion cannot be exercised
in an arbitrary or whimsical manner. Sub-clause (c) of sub-
section (2) of Section 20 provides that even 1f the contract is
otherwise not voidable but the circumstances make it inequitable
to enforce specific performance, . the court can 'refuse to grant
such discretionary relief. Explanation (2) to the section
provides that the hardship has to be considered at the time of
the contract, unless the hardship is brought in by the action of
the plaintiff.”

27. Now, it is brought to the notice of this Court that the
market price of the suit mentioned property is over and above
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six crores per acre and the total market value would be more
than Rs.13 crores. The sale consideration was fixed at
Rs.14,50,000/-. In the event of confirming the relief of
specific performance, undoubtedly, greater prejudice would be
caused to the appellant. This being the factum, this Court is
inclined to consider the appeal suit now preferred against the
judgment and decree. Accordingly, the judgment and decree dated
10.07.2013 passed in 0.S5.No0.2492 of 2011 is set aside. As far as
the alternative relief is concerned, the appellant 1is directed
to refund the advance amount of Rs.8,60,000/- along with
interest at the rate of 12% per annum from the date of plaint
till the date of decree and thereafter, 6% till the date of
realization. The said amount is to-be refunded in favour of the
respondent within a period of three months from the date of
receipt of a copy of this Judgment.

28. Accordingly, the first appeal stands allowed in part. No

costs. Consequently, connected miscellaneous petition is closed.

5 i
Assistant Registrar
//True Copy//

Sub Assistant Registrar

To

1.The learned Additional District and Sessions Judge, Chennai
(XVIII Additional Court), Chennai.

2.The Section Officer,
VR Section, High Court, Madras.

+lcc to Mr.E.C.Ramesh, Advocate Sr.17520
+lcc to Mr.K.Radhakrishnan, Advocate Sr.17581
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