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IN THE HIGH COURT OF JUDICATURE AT BOMBAY
ORDINARY ORIGINAL CIVIL JURISDICTION

COMAP/12/2020
WITH
1A/1/2020
Jagdish Ahuja And Another ... Applicants/Appellants
Versus
Cupino Limited ... Respondent

Mr. Shekhar Naphade, Senior Advocate a/w Mr. Prasad Shenoy i/b
Ms. Sonu Tondon for the Applicants/Appellants.

Mr. Sameer Pandit a/w Ms. Sarrah Khambati i/b Wadia Ghandy & Co.
for the Respondent.

ALONG WITH
COMAP/11/2020
WITH
1A/1/2020
Shree Ahuja Properties &
Realtors Pvt. Limited ... Applicant/Appellant
Versus

Cupino Limited ...  Respondent

Mr. Zal Andhyarujina i/b Mr. Prabhakar Jadhav for the
Applicant/Appellant.
Mr. Sameer Pandit a/w Ms. Sarrah Khambati i/b Wadia Ghandy & Co.
for the Respondent.
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CORAM : S.C. GUPTE &
ABHAY AHUJA, JJ.

DATE : 3 AUGUST 2020
ORDER : (Per S.C. Gupte, J.)

Heard learned Counsel for the parties.

2 These commercial appeals challenge an order passed by a learned
Single Judge of this court under Section 9 of the Arbitration and
Conciliation Act, 1996 (“Act”). By the impugned order, the learned Judge
has granted interim relief to the Respondent herein (original petitioner) in
terms of prayer clause (b)(i) of the Commercial Arbitration Petition, which
requires the Appellants herein to deposit in court Rs.59,51,08,633/- viz. An
amount of Rs.44,63,71,671 in the case of Jagdish Ahuja & Anr. and an
amount of Rs.14,87,36,936/- in the case of Shree Ahuja Properties &

Realtors Pvt. Ltd.

3 The Respondent herein is a Cyprus based company. The Appellant in
the companion appeal (COMAP No.11 of 2020) — Shree Ahuja Properties &
Realtors Pvt. Ltd., an Indian company, carrying on real estate development
business, issued fully convertible debentures (FCDs), which were
subscribed to by the Respondent. The appellants in this appeal (COAPP
No.12 of 2020) are promoters of this Indian company. Between December
2012 and January 2015, the Appellants purchased all FCDs of the Indian
company held by the Respondent in different tranches.  The parties

entered into diverse Debenture Purchase Agreements, the last of which was
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Share and Debenture Purchase Agreement dated 22 December 2015
(“SDPA”), under which the final tranche of FCDs was purchased by the
Appellants. The disputes between the parties arise out of this SDPA. The
SDPA inter alia allowed the Appellants to hold back amounts representing
tax/Tax Deducted at Source (“TDS”) on the price of the FCDs and interest
payable to the Respondent. The Appellants accordingly withheld sums of
Rs.44,63,71,697/- and Rs.14,87,36,936/- from the amount payable to the
Respondent towards purchase of the FCDs (“Holdback Amount”). The
SPDA inter alia required the Appellants (purchasers) to deposit the
Holdback Amount with the income tax authority in the name of the
Respondent (seller) within the time limit prescribed under the Income Tax
Act and in any event, on or before 31 March 2015. It is an admitted
position that this amount, though withheld by the Appellants, has not been
deposited into the treasury. That was presumably on the footing that it was
not payable to the revenue. If it was not payable to the revenue, it is the
seller, who was entitled to receive this amount. It cannot be that the
amount is neither deposited into the treasury towards the tax obligation of
the seller nor paid directly to the seller towards the price of the FCDs.
That is apparently the basis on which the impugned order of deposit of the

Holdback Amount into the court was passed by the learned Single Judge.

4 It is difficult to find fault with this order. Mr. Naphade, learned
Senior Counsel appearing for the Appellants, submits that, firstly, under
Section 205 of the Income Tax Act, once tax is deducted from the amount
payable to the seller, it is the purchaser who is obligated to pay the same

into the treasury; the assessee seller cannot be called upon to pay the tax
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himself to the extent of the deduction. In other words, it is submitted that
it would then be a claim of the revenue against the purchaser. Learned
Counsel submits that the purpose of the Respondent’s (i.e. the seller’s)
application under Section 9 of the Act cannot be to secure the claim of the
revenue. Learned Counsel, secondly, submits that even if this amount were
to be secured as a claim of the Respondent seller, there is no case made out
under Order 38 Rule 5 for seeking an order of deposit of this amount into

court under Section 9 of the Act.

5 In the first place, the purchaser’s liability to pay this amount (namely,
the Holdback Amount) into the treasury towards the tax liability of the
seller is essentially a matter of their inter se agreement, which is contained
in clause 4.5.1 of the SDPA. The payability of the tax for the consideration
received under the SPDA may be a matter between the assessee i.e. (the
Respondent seller) and the revenue, but so far as the deposit of the
Holdback Amount into treasury towards the tax liability of the Respondent
is concerned, it is certainly a matter as between the Respondent and its
contracting counter party, namely, the Appellants. There is a clear
obligation on the part of the Appellants to deposit the Holdback Amount
into the treasury; Section 205 of the Income Tax Act has nothing to do

with the same.

6 As far as Section 9 of the Act is concerned, it cannot be said that this
court, while considering a relief thereunder, is strictly bound by the
provisions of Order 38 Rule 5. As held by our Courts, the scope of Section

9 of the Act is very broad; the court has a discretion to grant thereunder a
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wide range of interim measures of protection “as may appear to the court
to be just and convenient”, though such discretion has to be exercised
judiciously and not arbitrarily. The court is, no doubt, guided by the
principles which civil courts ordinarily employ for considering interim
relief, particularly, Order 39 Rules 1 and 2 and Order 38 Rule 5; the court,
however, is not unduly bound by their texts. As this court held in Nimbus
Communications Limited Vs. Board of Control for Cricket in India' (Per D.Y.
Chandrachud J, as the learned Judge then was), the court, whilst
exercising power under Section 9, “must have due regard to the underlying
purpose of the conferment of the power under the court which is to
promote the efficacy of arbitration as a form of dispute resolution.” The

learned Judge further observed as follows :

‘Just as on the one hand the exercise of the power under Section 9
cannot be carried out in an uncharted territory ignoring the basic
principles of procedural law contained in the Code of Civil Procedure
1908, the rigors of every procedural provision in the Code of Civil
Procedure 1908 cannot be put into place to defeat the grant of relief
which would subserve the paramount interests of justice. A balance
has to be drawn between the two considerations in the facts of each

case.”

In an appropriate case, where the court is of the view that there is

practically no defence to the payability of the amount and where it is in the

1  Decided on 27 February 2012
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interest of justice to secure the amount, which forms part of the subject
matter of the proposed arbitration reference, even if no case strictly within
the letter of Order 38 Rule 1 or 2 is made out, though there are serious
allegations concerning such case, it is certainly within the power of the
court to order a suitable interim measure of protection. As we have noted
above, the amount is either to be deposited into the treasury in accordance
with the agreement between the parties or if, for any reason, it is not
payable to the revenue towards the Respondent’s tax liability, as is the case
of the Appellants here, it is to be paid to the Respondent itself as part of
the price of debentures. In fact, when these two options were posed by the
learned Single Judge to the Appellants’ counsel, in fairness both conceded

that there was no third option.

7 In other words, neither Counsel could point out that the Appellants
had any case for retaining the amount. If that is so, there is practically no
defence on merits so far as this amount is concerned. Mr. Naphade submits
that his client cannot be called upon to deposit this amount in court, since
the amount has already been assessed towards the tax liability of the
Respondent and in any event, if the Appellants’ appeal ultimately goes
against them, it would have to be paid by them into the treasury. Learned
Counsel submits that the Appellants cannot be subjected to such double
jeopardy. There is no question of the Appellants being submitted to any
double jeopardy in this matter. After all, what the Appellants have been
called upon to do is to deposit this amount in court. If the Appellants
loose their appeal before the tax authorities and the amount is to be paid

to the revenue, an order may well be obtained from this court for payment
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of the amount into the treasury. There is no question of any double

jeopardy to the Appellants.

8 Besides, it is not that the case is bereft of serious allegations of an
attempt on the part of the Appellants of attempting to dispose of their
assets with a view to defeat the ultimate award that is likely to be passed
against them. In para 18 of the original arbitration petition, the
Respondent herein had indicated the financial circumstances of the
Appellants. The Appellant in the companion appeal had disclosed profit
after tax for the year FY 2017-18 in the sum of Rs.1.43 crores; as against
this, its current total liabilities were to the tune of Rs.500 crores, a
significant portion of which were secured debts for which a charge of
Rs.200 crores was created in favour of Indiabulls Housing Finance Ltd. A
total of 94.12 % of shareholding of this company, held by the Appellants
and their family members as promoters, was pledged to lenders. A number
of claims were being pursued against the company in different fora. The

allegations of disposal of assets are made in this context.

9 Mr. Andhyarujina, learned Senior Counsel appearing for the
Appellant in the companion petition, whilst adopting Mr. Naphade’s
submissions, makes an additional point. It is submitted that the
Respondent has already had the benefit of tax insofar as the Holdback
Amount is concerned and cannot pray for deposit of that amount in court.
The submission is incomprehensible. Let us examine it in both scenarios,
that is to say, the first where the tax is in fact payable and the second, when

it is not payable, as suggested by the Appellants in their appeal. If it is
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payable and not paid into the treasury by the deductor of TDS, it is not
possible for the assessee to take any tax credit of the TDS. If, on the other
hand, it is not payable and accordingly not paid into the treasury, there is
no question of claiming any credit for it. The deductor, both under the
Income Tax Act and the contract between the parties (clause 4.5.1 of
SDPA), is nevertheless required to deposit the amount deducted (the
Holdback Amount) into the treasury. If no tax is payable, the deductee
assessee would be entitled to refund of this amount. In any case, there is

no way the deductor could retain the Holdback Amount.

10  Accordingly, there is no merit in the appeals. The appeals are

dismissed.

11  In view of the dismissal of the appeals, the respective Interim

Applications taken out therein do not survive and are also dismissed.

12 Mr. Naphade, learned Senior Counsel for the Appellant, seeks stay of
this order. Mr. Pandit, learned Counsel for the Respondent, states that his
client has already moved an application for execution of the impugned
order. Learned Counsel states that he would not press for hearing of that
application for a period of four weeks from today. In view of this
statement, there is no need to pass any stay order. Needless to add, this
statement shall not come in the way of prosecution of the arbitration

reference, which is pending before the arbitral forum.
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13 This order will be digitally signed by the Personal Assistant of this
Court. All concerned will act on production by fax or email of a digitally

signed copy of this order.

(ABHAY AHUJA, J.) (S.C. GUPTE, J.)

Digitally signed

RajeSh V by Rajesh V.
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