3 NMS 2586 OF 2010

vks

IN THE HIGH COURT OF JUDICATURE AT BOMBAY

ORDINARY ORIGINAL CIVIL JURISDICTION
NOTICE OF MOTION NO.2586 OF 2010
IN
SUIT NO.878 OF 2010

Parvesh Construction Pvt. Ltd Plaintiff.

V/s.
Ravi Kishore Kakria and anr Defendants

Mr. S. C. Naidu a/w Mitul Shah i/by S.K. Saxena, for the
plaintiff.
None for Defendants

CORAM : N.J. JAMADAR, J.

DATE : 7™ January, 2020.
PC.:
1] Heard the learned counsel for the plaintiff.
2] None appeared for the defendants, on the second call.
The Notice of Motion was listed on 2™ December, 2019. On that day, this
Court has noted that Ms. Bhavsar, had appeared before the Court on 25"
November, 2019 and made a statement that she had instructions to appear
on behalf of defendant Nos. 1 & 2 and would file Vakalatnama, on behalf of
defendant Nos. 1 & 2, within a week thereafter. However, none appeared

for defendant Nos. 1 & 2 on 2™ December, 2019. Hence, this matter came to

be listed today for orders.
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3] The plaintiff has instituted a suit for specific performance of contract,
allegedly contained in the declaration cum indemnity dated 17™ January,
2008, for sale of the suit premises.
4] By this Notice of Motion, the plaintiff seeks relief of appointment of
Court Receiver, injuncting the defendants from alienating, parting with the
possession of the suit premises or otherwise creating third party rights
therein and a direction for payment of compensation of Rs.3,40,14,000/- or
such other sum as may be determined by this Court alongwith interest.
5] This Court, by an order dated 2™ December, 2010, was persuaded to
grant ad-interim relief in terms of prayer clause (b), till the hearing and
final disposal of the Motion.
6] Today, by a separate order of this Court, issues have been framed
including the issue as regards entitlement of the plaintiff for compensation.
7] In the backdrop of the nature of controversy, the reasons which
weighed with the Court while passing ad-interim relief in terms of prayer
clause (b), till hearing and final disposal of the Motion, still hold the
ground as regards the prayer for interim relief. In the event ad-interim relief
granted by this Court, by order dated 2" December, 2010 is not continued
till final disposal of the suit, there is a strong possibility that the suit itself
may be frustrated. Hence, the ad-interim on relief granted in terms of prayer

clause(b), by this Court on 2" December, 2010 is required to be continued
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as an interim relief till the disposal of the suit as against the defendant Nos
1&2.

8] As regards the rest of the prayers in the Notice of Motion, the learned
counsel for the plaintiff submitted that the plaintiff does not want to press
prayer for appointment of Court Receiver [prayer clause (a)], at this stage of
the proceeding, provided the defendant Nos. 1 & 2 be directed to seek
permission of the Court before letting out the suit premises, and the prayer
clause (c), as regards compensation, may be adjudicated at the time of final
disposal of the suit.

9] As the suit has been instituted in the year 2010, at this stage, there is
no propriety in considering the prayer for appointment of Court Receiver. In
view of the provisions contained in Section 21 of the Specific Relief Act, the
plaintiff is entitled to claim compensation in addition to the decree for
specific performance. The claim of compensation can, thus, be legitimately
decided at the time of final disposal of the suit. However, while considering
aspect of the compensation, which the plaintiff may be entitled to, in the
event, the Court comes to the conclusion that justice of the case requires
that the plaintiff should be awarded compensation in addition to the
decree for specific performance, the facts as regards the income from the
suit premises may facilitate the Court in determining the amount of

compensation.
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10] Thus, in the circumstances of the case an order directing defendant
Nos. 1 and 2 to disclose on affidavit as to whether the suit premises has
been let out and, if yes, what is the monthly rent, licence fee and/or
premium, which the defendant Nos. 1 & 2 received therefrom, would meet
the ends of justice.
11] Hence, the following order.

Order

i] The Notice of Motion No0.2586 of 2010 stands disposed of by
directing that the ad-interim order passed by this Court, dated 2™

December, 2010, is made absolute till the disposal of the suit qua
the defendant Nos. 1 & 2.

ii] The defendant Nos 1 & 2 shall disclose on affidavit as to
whether the suit premises has been let out by way of lease or on
leave and licence basis and, if yes, the rent, licence fee or
premium at which the suit premises has been so let out, within a

period of four weeks.

iii] The Notice of Motion stands disposed of.

[N. J. JAMADAR, J.]
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